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L INTRODUCTION

The above-cntitled matter came before the undersigned as a result ol a Notice of Hearing
and Appointment of Hearing Officer (*Notice”) dated October 11, 2013 and issued to the above
captioned taxpayer (“Taxpayer” or “Online Company” or “Online”) by the Division of 'l'axation
(“Division”) in response to the Taxpayer’s request for heating (iled with the Division. The hearing
was held on April 12, Tune 14, and Im-le; 1'_5,.:'2{}] 6. 'The parties werc represented by counsel. The
parties timely submitted briets by January 21, ZDITZ

I  JURISDICTION

‘The Division has jurisdiction over this matter pursuant to R.I. Gen. Laws § 44-18-1 ef seq..
R.L Gen, Laws § 44-19-1 ef seq., R Gen. Laws § 44-1-1 et seq., the Division of Taxation
Administrative [learing Procedures Regulation ALIP 97-01, and the Division of Tegal Services

Resulution | Rules of Procedure for Administrative Hearings.



1.  ISSURE
The parties agreed the issue was whether the Division’s Notice of Deficicncy is
constitubionally and statutorily valid. The Division assorts (hat there is a substantial nexus between
the out-ofstate Taxpayer and the State of Rhode Island which the Taxpayer dispules.

IV. MATERIAL FACTS AND TTSTIMONY

The partics agreed (o the following facts:!

1, The Taxpayer is a Massachusetts corporation engaged in the sale of riding apparel,
tack, horse care und other items via catalogue and the internet, with offices in Massachusctts,

2 The Taxpaycer sells ils products to customers nationwide, including custorners m
Rhode Island, via calalogue and intemct.

3. . ("Relail Company™ or “Retail”) is a Massachusetts
corporation incorporated in 2006 and having its principal place of business in Massachusetts,

4. Retail Company engages in the retail sale of riding appurc[,- tack, horse care
products and other equestrian items and operates a retail facility in Rhode Island.

5. ‘I'he Taxpayer and Retail Company arc both subsidiarics of their parent company,
(“Parent Company™ or “Parent”) which is incorporated in Delaware with a
prineipal place of business located in Massachusetts, )

b. Online Company and Retail Company do not have any ownership interests in cach
other but are “sister corporations.”

7 The Division is a state agency charged with the administration and enforcement of
all stale taxes including the sales and use tax.

8. The Division advised the Taxpaycr it had hecn selected for audit and notified it by
letler dated February 15, 2011. )

9. As a result of the andit, the Division issued the Taxpayer a Notice of Deficiency
* Deterrmination for unreported sales tax dated June 30, 2013 covering the period Vebroary 9, 2009
through June 30, 201 I (“Audit Period™).

10.  During the Audil Period, the Taxpayer was not regislercd with the Secrctary of
State to do business within Rhode Island. During the Audil Period, the Taxpayer did not hold a

1 See partics’ agreed fo stutement of facts and agrecd to exhibits (1led with the underaigned.
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" Rhode 1sland Sales Tax permit, nor did it charge, collect, or remit sales tax on ils retail sales to its
" Rhode Tsland customers.

11, During the Audit Period, the Taxpayer did not hold or rent veal property within
Rhode lsland and had no employees located within Rhede Tsland.

12, TRetail’s store location in Rhode Tsland opened on February 1, 2009,

13.  Retail Company holds 2 Rhode Tsland permit to make sales at retail and collecls
amd remits Rhode Island sales tax on taxable sales made through the Rhode Island store.

14 The commencement of the Audit Period coimeided with the opening ol Retail
Company’s sales location in Rhode Island.

15.  During the Audit Period, Retail Company routinely filed sales tax vetmrns and
remitted sales tax to the Division.

16.  Retail Company registered with the Rhode [sland Sceretary of Stale to do business
within Rhode Island in January of 2011,

17 Customers at Relail Company’s localion may ask to purchase an out-of-stock item
and have it shipped to Relail Company’s store for later pick-up.

18.  Retail Company has a separate return policy, which accepts returns ol any product
that Retail Company carrics that was purchased [rom any source, whether Retail Company Itself,

or anather vendor (without exclusion of Taxpayer),

19,  The Notice of Deficiency assesscd the Taxpayer for unreported sales tax. The
Taxpayer made a timely wiilten request for administrative review of the Notice of Delicicncy.

20,  The Taxpayer conlests the Division's authority to tax it on ncxus grounds

(including the authority to charge statutory intercst and penalties), but does not contest the amount
of the Deficiency Notice.

Tt should be noted that the companies all share a “brand™ name so that the Retail Company
and Online Company and the Parent Company all contain the same brand name so thal the names

are akin to #

2 This wucit refers 1o the Retail store located in Rhode 1sland. Relail Company also hus stores located in other states.
[t will e elear from the decision when the reference s to the Rhode Island Telail store or the generic Retail Comparty,
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(“Auditor), Senior Revenue Agenl, testificd on behalf of the Division,
He testified (hat he audited the in-statc Retail store and based on findings made during that audit,
he felt that Onling should be aud ted. He testified that his contact for his audil was :
(“Orficer™), Retail’s treasurer, o [ ™, the Retail’s store manager, aticl
i ), the Massachuselis” olfice manager. '

The Auditor lestified thal the Retall store accepls returms, refunds, and/or exchanges from
cuslomers regardless ol where they bought the stem, He lestified that the store offers a measuring
service to customers for appm.rel and boots and he ohserved somcone being measured for boots
bemng told he or she could order by catalogue or Online. [Te testified that the catalogue does not
say Online or Relail, but rather just the brand nante. e testified that the catalogue refcrences a
fubric selector in thal a customer can roview sample [abrics ﬁ-t a store or call the catalogue and
receive a swatch kit. Sce FExhibil 16 (catalugm.:]. He (estified that both Online and the store
advertise a saddle testing service. [d. He testified that he understood from thal a
customter could sclect a saddle from Online or the catalogue, test it, and return it directly to Retail.
See Division Lxhibits 18 (print out of website from 2013, last page) and 38. He testified he
obtained a catalogue by asking for a catalogue.

The Auditor testified (hat . andl inld him that the store accepts deliverics
for customers to pick up at the store. Ile testi ﬁlﬂd that the company offers a credit card as a
finaricing optivn and a cuslomer can inquire about it at the store or apply via Online ar the
catalogue. Hoteslified that he reviewed the website during the Audit Period (which cnded on Iine
30,201 1) and printed from the website in 2013 (Division’s Exhibil -1 &) and it Tairly und accurately
represented the website from 2011, [le testified that the company oflered a credit card which was

accepled by Retail and Online and was advertised Online and in the catalogue. e testilicd that



customers could purchase a gift card from Online or in the catalogue and use it at the store and
vice-versa, He testified that gift cards were advertised in the catalogue and Online. Sec Division's
Exhibits 18 p. 1 and 16 p. 4. He testificd that if an item is not in stock, sald & customer
or a salesperson can use the computer system to order the item [vor Online. ITe testified (hat he
saw a truck at the store that said the brand name and listed different locations and website and had
a Massachusetts’ loense plate and was not registered to Retail. Sce Division’s Fxhibit 17
(photograph of truck).” He testitied that told him that the truck made deliveries to the
store for customers to pick up and to customers” home addresses,

The Auditor testified that the Taxpayer provided records of deliveries of places shipped to
but that they did not include the street address and It could not be determined where items were
shipped (customers’ addresses or the store). Sce Diivision’s Fxhibit 29 (his sprcadsheet based om
said records). e testified that he needed to know how items wore shipped and to whom and
whether it was Lo the store or not. He testificd that he asked for the missing delivery information
{rom Online but the Officer refused saying thal it was privileged and confidential.

On cross-cxamination, the Auditor testified that for the “pony express line,” someone logs
into the computer Lo scc if the product is in stock and can order it by lelephone. When asked if the
ardet is “[ijn the system that il accesses?,” he replicﬂ, “[w |herever that may be, yes. ™ [Te testificd
that he understood that it connected to Online which is how il was explained Lo him.* He testified
that he printed outl and saw (he websitc pages in 2013 during the audit review before the audit

closed and not during (He Audil Period und does not know if they were on the website during the

3 (In cross-examination, the Auditor was asked if the truck was registered to the dislribution compamy which has a
very similar name to . Te testified thal he was not sure which is was. A review of the reglstration indicates
thatl the regisiration is for the distributor as 1t is located in Massachusetts, Sco Lxhiat 17,

4 Tune 14, 2016 hearing transcript, p. 32

* June 14, 2016 hearing transcript, pp. 87-8.



Audit Period, He tn.;,stjjied that u customer can return a product (o the store that was purchased from
any scllers since the store wanted to mcrease its database. He testified that he spoke about relums
with and did not see a written policy. He testificd that he did not rermember i he asked
if a customer eould ubtair; a cataloguc at the store.

Om redirect exarnination, the Auditor lestified that audits ave alwaysa 1;::0k—buck period g0
it would not be unusual o look back al lime during an audit pertod. ITe testified (hat the ficld audit
report [or Online was not prepared for two (2) years because he was unable to obtain records
promptly, He testified that _explained that the computer system accessed Online and
that there was more than one (1) catalogue in the retail store.

Om re-cross examination, the Audilor was asleed i he act.uullé‘ observed use the
computer to order inventory or whether he just was told how lhe computer ordering worked. He
ini’rially appeared Lo testify that he had seen _actually input an order on the pony express
line but upon further questioning, he 11ar:.1 observed the compuier that told him was the
pony express lne used to order products that the store did not have in stock. IL was his

understanding that the pony express line ordered from Online.”

& When aslked what told him. he testilicd, “[t]his 15 the pony expross line. You can go on-ling to see i it’s
in stock.” (p. 111 of June 14, 2016 transcript). Then he Lestified, “[v]ou know, whal | did js | aslked

|; that's what 1 did, and she explained iLto me,” (112) and the Taxpayer’s atloroey replied, “Ts|o you didn’t
spe {t77 and the Auditor replied, “Tnjo T did see it [ saw the pony cxpress line computer.” (112). A few lnes later,
the testimuony continues -

Atorney: [, I'm asking you what you observed at Retail. Did you just ohserve a eomputer sitling ol
the desk?

Auditor: [L|hers was a compuler at the connter, nol deslk,

Artormey; Okay at the connter you observed a compurer at the conmier?

Anditor; Okay. The pony express line.

HE A

Attorney: But you observed a compuler, and I want 1o make sure 1 understund this testimony, beeause
son, yourself, have said that thiz iz very important 1o your determimation thal thers was nexus,

LR £

Anditor; 1€z a factor, it°s a factor ves.

Attorney: So [ want to know exactly what it iw that you're saying about this, and carlier you said
something different than what you're saying now. Now, you are telling us that you observed the computer and
were told by that it could be used to check Lhe availability of inventory and ovder it is that what
you observed?



The Officer testified on behalf ol Online. e lestified that he holds an oflicer position with

and is the treasurer of Omline and Relail and is familiar with Onlne during the Audit Period.
[Ie lestified that he is employed by _ (“Distributor”} which is the
fulfillment/wholesaler for Online and Retail and prior Lo the 2005 public offering, it owned all the
companies, but the company siructure was reorganized [or the public offering.  ITe testified that
the Distributor is a sister compuny of Retail and Onling and is owned by . A50E Tz;txpa}rm-’ﬂ
Lixhibit Five (5). ITe testified that Online is a catalogue and internet company and only delivers
producls via common catrier (o Rhode Island and never collects Rhode Island sales tax,

The Officer testified that Retail Comparny owins and operates slores in scveral states and

was formed in 2005, He testified that in 2009, a store was opencd in Rhode Island and it dacs not

Auditor: You can use the computer to see if it's in stock; if they don't vanry It

R

Attormey: - thal you abserved it saw it with your own cyes, Dot just were told, not just were told by

. but actually witnessed it, so ve gol Lo know what il is that you observed.

Anditor: Okay. So repeat your question Lhen, because you are all over the place right now. [

Attorney: That’s — you jnst told us thal you phserved Lhe computer -

Aunditor: Yes.

Attorney: -~ om the counter,

Anditor: On the counter, okay, What's your question?

Attormey: Did you observe the functionality of Lhat computer with respect to a so-called pony cxpress
line? :

Anditor tuld me, thia is the pony express ling, and this is what it does.

Attorney: And just to make sure, what she told you,

Anditor: Yes,

Attorney: Did she tell you that il could-bo nsed o look up the availability of myentoty amd to order it?
Anditor: Yes, you can order it. [f it's out of stock, if il's ot carried at the slore, byt someonc has a
catalogne, oh, let's look inor cull. And i they have it, it could he delivered to the store or the customer’s adedrsss.
[Officer] refused to give me thal informalion.

Fdd

Auditor: The poniy express line is [Online].

Asturney: That is your understanding?

Anditor: That is my understanding, not only from , but from [Officer] and

LR o

Attorney: — what you have just told us is that he told you clearly that [Taxpayer] is Lhe pody oxXpress
line. Lf you're mistaken about that, is that a sigmificant [act in thiz case?

Auditor: Mo, I'm not mistaken. It's.one of my observations, and — when we spole, and that’s what I
imderstood it to be; that is what | wrote down T wrote it down, 1F ] wrole it down and ] made it part of my andit
report, that’s the facts.

Atforney: Thal was your understanding?

Anditor: That's nyy nnderstanding,



_ offer any services for Online. ITe testified that the Distributor {ills orders for Online and Retail
from a Massachusetts warehouse. [Te testificd that it ships on hehalf of Online via common carrier.
He testified that for inventory for the Retail store in Rhode Island, a truck owmed by Distnbutor is
used to delivery inventory lo the stores. He testilied that the Distribulor’s trucks never deliver to
customiers and have no relationship on behalf of Online. e testified that the companics were
structured this way to insulate each compuny from ligbility and because the gach company has a
different function. e testificd that each company has its own employees and payroll.

The Officer testified as to Online’s 2009 sales catalogue. See Taxpayer’s Fxhibit Six (6).
Lle testilied that the culalogue indicated that a customer can order by telephone, on the web, by
mail, or fax and did not say a customer could have Online Company product delivered to a Retail
Company store. ITe lestified if a customer asked for a product to be delivered to a retail store, that
request would not be honored. Ile testified the catalogue explains that returns should be mailed
back (o the Distributor’s address in Massachusetts. He testified tﬁat saddles are to be refurned as
well to the Distributor, but for added cxtra payment. ITe testified that customers are nol advised
in the catalogue Lo retuen a saddle to a retail store. He testified that the 2010 and 201 | catalogues
had the same information about orders and returns. See Taxpayer’s Exhibits Seven (7) and Eight
(8). He testilied that Online uses the same pre-printed invoices for all orders in the United Stales. -
[Te testified that the invoice gives retum instructions for a customer to return a product o the
Distributor address and provides an address label. 1Te (estified that the imvoice does nol say a
seturn can be made fo a Retail store. See Taxpayer’s Exhibil Nine (9) (sample invoiee).

The Officer festificd thal Online started in 2003, e testificd that using the “wayback
machine,” website, he printed out old website pages for Online. 1le (estificd that the December 7,

2009 Online websile gave instructions for Online returns for customers fo follow the instructions



on the back of the packing slip and send returns to the Distributor address, He testified that packing
alip is the invoice (Taxpaycr’s Exhibit Nine (9)). He testilied that no option was given for a relurn
to be made to a Retail store. He testified that on July 28, 2011, the Online website gave two (2
options for returns which were to be mailed and no oplion was given to make a return to a Retail
store. Ile lestificd that on February 2, 2009 and October 8, 2011, the Online Company webhsite
indicated the cost of shipping is based on the value of the item. He testilied that the website did
not give an option to ship a product to a Retail store, Sec Vaxpayer's Lxhibils 10, 11, 13, and 14,
Ho testified that the Relail does nol accept retumns for Online and Online does not give that oplion.
ITe testified that Online does not deliver to Retail for pick-up. He teslilied that Retal does nol
advertise for Online. |

‘The Officer testified that he printed out a chart of Onling’s (would be) taxable salcs when
products were shipped in Rhode Tsland, and of these products, 67 were shipped during the Audit
Period 1o the town (“Town™) where (he store is located. He testified that the Auditor requested
streel addresses for the shipping information, but Online only provided the city or town in Rhode
Tsland becausc it was keeping customer information con fidential.” He testified that he felt that
the Lown o city information provided enough information to the Division, He testified that of the
67 addresses in the Town during the Audil PC[‘i{;Id, all were shipped to individual homes or
busincsses, except one. He testified (hat a Cormecticut customer gave the store address, but she
was comtacted and told not to do that agam. Sec Divigion®s Gxhibit 29 (delivery chart),

The Officer tesiified that using the way-back machine, the pricing policy shows up for the

firsi time on the website on February 10, 2012, e testified that the “brand name™ credit card was

7 Tax audits are comtidential, but the Taxpayer would not produce the street address information during the adic.
Nonetheless, the Division apparently never requested this information during the hearing procuss via discovery which
when produced could have been subject toa farther confidentiality order.
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issued during the Audit Period by a Missouri or a Pittsbureh banlk. He testified the bank issucs the
credit ca.rd and has the relationship with the customers. 1Te testified that contrary (o the Onlme
audit report (Division’s Exhibit 36), he never said that Online shipped products purchased online
or il order o the Rhode lsland store. He testified that if the store 18 out of'a product, a customer
can hack order the item which will come either to the store or the customer’s home, but it is not
ordered via Online, but from the Distributor and tax is paid onilas a Rhode Island sale.

On cross-examination, the Officer testilied that the credit card could be applied for via
Online or at Li-te store. He tcstiﬁéd that therc was a reward program during the Audit Peried that
allowed custoniers o catn points from purchases from etther company ihat could be redeemed at
gither company. Ile testified that there arc gift cards which could be purchased at Retail or via
(nline and could be used al either entity. Ile lestified (hat there arc offen coupons in the catalogue,
but not usually at Online, B_ﬂd. ihcj-.;r cmﬁd be redecmed al the store.  ITe testified that customcrs
can arder saddles for testing from Online or [fom the store. Te testified that if the saddle is ordered
" yia Online, the customer purchases it and then il'it is returned the credit card charges are reverscd.
[Te lestified that a stn.re will take back any products, no malter where they come from, as long as
the store carries it. Ha testilied that a store will accepl returns, even 1f not bought from lhe store,
because the store wanls customner satisfaction. He testilied that Retail’s return poliey is in the
coiployee manual and if a customer cannot show.a reccipt, store credit is given, He testified that
£ custormer retums an item {o the store, the name is entered into the company dalabase which is
kepl by Distributor as the Distributor provides murketing to both companies.

The Officer testified that each store has ifs own smi'm;me and computer system. Ile
testificd that Online uﬁnnat see the Relail invenlory, but Online can sce the Distributor invenlory.

Ue festificd thal store looks up Distributor inventory to replenish stock.  He testilied that a

10



customier can view swatch kits ordered to his or het home or examine fabrics in ﬂ-J.E- store, and order
Aa Onling. TTe testified that if an item is purchased via Online and returned to Retail there is no
fee. He teslified that a Retail store would rescll the item and it would go on their books without
an offset on Onling’s books, e testified thal Online i awarc that Retail takes retwms, but nla one
had told Retail not to. He testified that the catalogue anid Online lists the Retail stores” locations.

The Officer testilied that he is fapuliar with the multi-channel marketing strategy and he
was ot sure if it is a branded name, but thal the idea is Lo cxpand sales. e testificd that Retal
and Onling are scparate and distinet companies, but the Farent Company wanls to provide options
on how to purchasc items. ITe testilicd that the catalogac drives customers to the store and that
states always want lo find revenue to tax, so the Comnpany follows a structure to keep il separale
so (hat therc 1s no HexUs.

'I'he Officer lestified that (here is a common loga that appeats on averything for Online and
Retail, He teslificd that it appears on credit cards, advertising, gift carnds, trucks, website, and
catalogues. He testified that not cverything that is available from the whole company would be
available at the store. He testified that there was an unwiitlen policy that the store would match a
caialogue price il the catalogue price s [ower. Te testified that Online is usually lower because of
competition so that ﬂ‘.m catalogue would not match the store price as the store is usually a higher
price. TTe testified that a cuslomer can be measured at the store and can buy from Retail or Online.
e testified that usually u customer testing the Fabric in the store would test the product and tiol a
fahric sample. He testified that 1l a cuslomer buys a product frm:n Onling, it comes with a return
frmn to retorn by mail. 1f the customer chooses Lo retum it o 1-'11:: store, it 18 treated the same as if
purchased al é competitor since (he Online customey ‘i.';rould ot have a store receipt so the customer

would Teceive store credit lke any other competitor customer.
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On redirect examination, the Officor testificd that on the Online website, the credil card is
linked to bank webpage Lo apply (ot the card. Tle testified if a customer filled out a paper
application for a credit card in the store, the application would be sent to the bank. He testified
that the mﬁ-ards for the eredit card was discounted shipping [rom Online. [le festified a customer
could purchase a gift card at the slore and use it with Online, but there was no Tee lor uéing 1L at
Online and instead Online would have to give away the product and not receive any cash for il
TTe testified that the shipping charges for Online are higher than 7% sales tax in Rhode Tsland, [le
testified that 85% of the products that the company sold are manufachwred by third parties so a
customer could go to the store and then order (he same product on the intemet from a different
company like amazon.com. Ile lestified that the Distributor Company owns the brand name
trademark. On re-cross exumination, he testified that there is a benefit at Retail for the credit card,
bul he cannot remember what it is cxcepl that the eredit card program is about aceruing points. On
re-direct, he testified that the Distributor hag the hank contract for the credit card.

(“President”) testified on behalf of the Taxpayer. TTe lestified that he
is Retail s president and was during the audit and has been in the retail business for 30 years. Ile
testified that Retail ha; sfores in 19 states and he wrote the store policies including the return policy
and is in chatpe of hiring, firing, and training. He testified that he visits the various stores during
the year and is lamiliar will how inventory is replenished.  He testified that Relail has its own
point of sales system for all retail stores. e testified that a computer is housed in each store
location and al night, it gets up-loaded with the inventory ol the Distributor and at night, the
computer is downloaded to the Distributor with {he arders taken during the diy so that 1L 1s known
what can be fulfilled or replenished in the store. Te testified that each store has its own cuslomer

rccords in its computer that the stores do not share customer identification. 1le testified that the
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computer system js not linked to Online’s internal system, He testified that Retall gets its inventory
from Disteibutor. ITe testified thut back orders purchased m the store will have sales tax charged
and then the customer can choose to bave the item shipped to the store which would be by
Distributor’s truck or to home which would delivered by common carrier. He testified (hat when
it is hack-ordered, sales tax is collected and the .Di.v.trl'bulur transfers the order to the store system.
The President testified thai the “pony express line™ is a process and not 1 computcr sysler.
e testified there is no compuler called a pofy express. He {estified that il the customer wanted a
product that {he store did not carry and the item was then hacle-ordered, the computer only knows
the j.n:“i.renmry as of the previous business day sim.}c hacle-orders orders are only downloaded at
night, 1herefore, he testified the store wcml.d not know if that product would be available in case
someone else ordered it becausc the orders are only downloaded at nipht (at the end of each day). -
e lestified that the pony cxpress line basically means that (he store calls the Distribuler by
lelephone to ensure the produet is available and is immediately taken off the shell’and put on the
teuck. e testified that item is delivered to the store and the cusiomer is called to say the item is
al the store and the sale is processed after delivery and sales tax paid. ITe testified that this is a
little different from a back-order hct.:m.u:c the customer is not paying [or the itcm up-front, but
whet it comes lo the store, ITe testified that a back-order is entered in the point of sale system and
then it is decided whether to ship it to store or to the customer’s home. He testified that the pony
express line is a way lo avoid the down lime between night and day downloading and expedite
delivery, He testified that Online has no role in shipping items to a store or 4 home, He testificd
(o the store’s records ineludes information from customer receipts plus additional information.
The President testified that the Rhode Island store’s sales Mloor is approximately 4,500

squarc feel, Sce Taxpayer’s Lixhibit 24 He testified that (he Rhode Tsland store carres invenlory
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of ghout $380,000 to $420,000 in value and while the stores do not cary all items, the stores
typically have twice as much as competitors, He testified thal he never spoke Lo the Auditor during
the andit. e tostified that had been hired part-time in 2009, became full time manager
of the Rhode Tsland store in January 20171 and left in June, 2013, He testified that the Anditer’s
siatements about what « said aboul the pony cxpress were inaccurate. Ho testified that
the return policy is that with a receipt [rom any Retail store, 111& customer would get back what
was on receipt and the store would sive credit for any compelitor purchase. Taxpayer’s Exhibit 21
(relurn policy). He testificd that he wiote the return policy in effect during the audit. He testified
that the policy includes money buack for purchases from the Rhode Island slore, but credit for
purchases al other Relail stores (ifno receipt) or compelilors. ITe lestified that when (he store fakes
a product back, the store can vesell it and also make a customer happy. e testified that product
returned from any place will go back into the system and is recoded. [Te testified that if a customer
returns & porchase from Online to the Retail store, (he itemn would not be sent o Online but would,
he re-sold at the store.  ITe lostified that a customer can get measured at the stove, but the store
could not place an order with Online. TTe testified that the Online and Retail computer systems do
not commnnicate.  He testificd that not all saddles arc part of the test saddle, bul they cim still be
retuened anyway, bul customers ate encouraged 1o use {he test saddlc. ITe lestified thal catalogues
are: in the store lor the sialf for them to see what is available at the Distributor, but the policy is
not to hand out the catalogue (o the customer. He testified that the store receipts for Retail are the
same in all stores and make no mention of the website. Sce Taxpayer’s Fxhibit 23 (sample recelpt).
He testified that sometimes the stores arc mentioned in (he catalogues. On cross-ex amination, the

Ere-sident testilied that the websile is not mentioned in the store.
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V. DISCUSSION

A, Legislative Intent

'he Rhode 1sland Supreme Court hag consistently held that il effecluates logislative inient
by cxamining a statute in its entitety and giving words their plafn and ordinary meaning. fn re
Falstaff Brewing Corp., 637 A2d 1047 (R.1. 1594). If a statute is clear and unambiguous, “the
Courl must interpret the statute lilerally and must give the words ol the statute their plain and
ordinary meanings.” Oliveira v. Lombardi, 794 A.2d 453, 457 (R.L 2002) (citation omitted). The
Supreme Court has also ostithlished that it will not interpret legislative cnactinents in g manner that
renders them nugalory or that would irrmhmc an unreasonable result. Sec Defenders :gfﬁlm:mr:tf.sl v,
Dept. of Environmental Mrmagemmr,. 553 A.2d 541 (R.1. 1989) (internal citation omilted). In cases
where a slatite may contaln ambiguous language, the Supreme Court has consistently held that (he
legislative intent must be considercd. Providence Jowrnal Co, v. Rodgers, T1'1 A2d 1131 (R 1998).

B. Relevant Statutes

Pursaant 1o BRI Gen, Taws § 44-18-18, Rhode [sland imposes a sales tax of 7% on gross
receipts of aretailer. R.L (en. Taws § 44-18-20 imposes the corresponding use tax. Parsuant to
R Gen, Taws § 44-18-19, (he retailer is responsible for the collection of sales lax. R.1L. Gen,
Laws § 44-18-15 addresses the issue of the definition of “retailer” and R.I. Gen, Laws § 44-18-23

addresses the definition of “engagng in husiness.”™

$ R Cen, Laws § 44-18-23 provides in part as follows:

"Engaging in business” defined.

Ag nsed in §5 44-15-21 and 44-18-22 the terin "engagime in business in this slale” means the
selling or delivering in thig statc, or any activily In this state related to the selling ar delivering in this
stute of tangible personal property or prewritien computer sollware delivered electronically or by load
and leave for storagy, use, ot ofhier consumption in this state; or services as dofined in § 44-1 #-7.5 in Lhig
siaic. ‘This term includes, but is nol limiied to, the following aets or methods of transacting business:

(1) Maintaining, occupying, or psing in this state permanently or termporarily, directly or
indirectly or through a subsidiary, represcntative, oF agent by whatever name called and whether or not
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e Relevant Case Law

[n cases involving the application of state tax statutes 1o out-of-stale scllers, Quill Corp v.
North Dalota by and Through Heitkamp, 504 U.S 298 (1992) found that a slalc may, consistenl
with the due process clause, have the authority to tax 4 particular taxpayer, but imposition of that
tax may violate the Comumerce Clause. The Court found that the due process clause requires

minimal conmection belween a state and the laxable entity so that if a foreign corporation

qualiticd to do husiness in this state, any office, place of distribution, sales or sample room or place,
warehouse or storage place, or other place of business;

(1) Ilaving any subsidiary, representative, apent, salesporson, canvasser, o solicitor
permancntly or temporarily, and whether or not the subsidiary, represenlative, or agent is qualificd to do
business in this stale, operate in this state for the purpose of selling, dolivering, or the taking of orders
for any tangible personal properly, or prowritten computer sollware delivered electronically or by load

and loave, or services as defined in § 44-18-7.3;
Wi

R.I Gen. Laws § 44-18-13 provides in parl as follows:

i etailer” delined. — (1) "Retailer” includes:

(1) Every person engaged in the business af making sales at retail including prewritten computer
qoftware delivered electronically o by load and leave, sales of services as defined in § 44-18-7.3, and
sules at anction of tangible parsonal property owned hy the person of others,

(2} Hvery person maling sales of tangible personal property including prewriden compuler
sollware delivered electronically or by lowl and leave, ot sales of services as defined in § 44-18-7.3,
through an independent contractor or other representative, if the retailer enfers into an agrecinent with a
resident of this state, under which lhe resident, for a commission or ather consideration, divectly or
indirectly refirs potential customers, whether by a linl om an Infernet website or atherwise, o the retailer,
provided the cumulative gross receipls from sales by the relailer to customers in Lhe stare who are reterred
ts the retailer by all residents witl this Lype ot un agreement with the retailer, is in cxcess of (ive thousand
doflars ($3,000) during the preceding lour {4) yuarterly periods endmg on the last day of March, June,
Seplember and Docember, Such retailer shall he presumed to be soliciting husiness fhrough such
independent confracior or other representative, which presumption may be rebutted by prool that the
resident with whom the retailer has an agreement did not enigage in any solicitation in Lthe state on hehalf
of fhe retailer that would satisly the nexus requircment of the United States Comslitution during such
four (4) guarterly periods, i

(3) Bvery person engiged in the husiness of maling salcs for storage, use, orothet consumplion
af: (1) tangible personal property, (ii) sales al anction of tangible personal property owned by the person
or athers, prowritten computer sollware delivered eleclronically or by load and leave, snd (iv) services
as defined in § 44-18-7.3, '

Hdk

(h) When the tux administrator detormines thal it is necessary for Lhe proper administration of
chapters 18 and 19 of this title to regard any salespersons, representatives, truckers, peddlers, or
cunvassers as the agents of the dealers, distributors, supuryisars, employers, or persons under whom thoy
operate or from whom they obtain Lthe tangible personal property sold by them, itrespective of wheiher
they are making sales on their own behal " or on behalf of the dealers, distributors, supervisors, or
cruployers, the tax administiator may so ragard thom and may regard the dealors. distribntors,
supervisors, or employurs as retailers for purposes of chapters 18 and 19 of this title.
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pun.‘ms-:fn.ﬂl}' avails itsell 1o the henefils of un ceonomic market in the forum state, it may suhject
itaell 1o the state’s in personam jurisdiction, even il it has no physical presence in the state. Tn
(erms of the Commerce Clause, Arlicle 1 section 8 clause 3 of the Copstitution expressly authorizes .
Clongress to “regulate Commerce with Foreign Nalions, und among the scveral States.” The Court
found that the Commerce Clause is more than an allirmative grant of power, but has a negalive
sweep well in that it prohibils cerlain stalc actions that inter[ere wilh interstate commerce. Thus,
while duc process concerns the fundamental fairness of a government actiot, the Commerce
Clause and its nexus requirement are informed by struclural concerns about the effects of slate
regulation on the national economy. The Couft found thal a corporation may have ininnm
contacts with fhe taxing state as required by the duc process cliause, and et lack the substantial
nexus with the state as required by the Commerce Clause. Thus, if there is not a suhstantial nexus
hetween he out-ol-state entity and the state, the out-of-state enitity cannol be taxed.

Ouill reaffivmed Newional Bellas Hess, Ine. v. Department of Revenue of Il 386 11.8. 753
(1967) which found that whether or not a stale may compel a vendor to collecl a sales or use lax
may {urn on the presence in the taxing stale of o small sales foree, plant, or office. (Mail does not
sive an enlity enough contacts). Thus, the Court will look [or some type of physical prescnce m
(he state. This is consistent with Seripfo, fue. v Carson 362 U.S. 207 (1960) which upheld a use
tax when the out-oltstate scllers” in-staic solicilation was performed by indcpendent contractors.

Tyler Pipe Industries, Inc. v, Washington State Dept. of Revene, 483 11.5.232, 250 (1987)
found thal “[a]s (he Washington Supremc Court determined, “the crucial lactor governing nexus 14
whether the activities performed in (his stale on behalf o [the taxpayer arc significantly associated

.

with the {axpayer’s abilily to eslablish and maintain a market in this stale for the sales.

{citation

omiited). Tn Ivler Pipe, the Court found that the activities of the company’s in-state sales
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representatives for an out-ol-state company adequaiely éuppnﬁcd he state’s jurisdiction to impose
sales lax on Tyler. The in-state sales represenlatives provided the company all of thejr inlormation
reparding the Washington lllﬂi']liljt, including product performance, competing products, priciug,
market conditions and trends, existing and upcoming constraction products, cuslomer ﬁnm‘lcial
liability and other eritical information of a local nature concerning (he state market.

‘Uhus in order for Rhode Tsland to impose tax on Online, it must show thal the in-stalc Retail
store performed activities on behallof Online that are signi (icantly associated with Online’s ability
to eslablish and mainfain a market in (his state for saléﬁ'_

Whilc there are no Rhode Tsland casces addressing the izsues in this casc, ofher states have
applied Quill, Bellas Hess, and Tyler Pipe to {he issue of substantial nexus in the situation of an
online or out-of-state scller with a sister corporation that has a physical store located in-state, Both
Ohio and Connecticut wete faced with the situation where Saks Fifth Avenue department store
had two (2) sister corporations, one an in-state retail store and one & dircet mail seller, owned by a
parent Saks’ corporation and both states tried to impose tax on (he direct seller, Tn Ohio, the Court
found that just because the online scller had a sister corporation wilh in-stale presence that does
not create substantial nexus belween the online scller uﬁd the sialié. '['he Court found that the direct
seller did not maintain a place of business in the statc because it sold its merchandise by divect
mail, and while the retail seller sold merchandise |rom ils t‘i.tﬁi'l."; in state, il did not sell amy
merchandise Tor the direct seller. The Court’s analysis mostly tumed on lhe store’s return policy.
The Court Fonund the store accepted returns of products bought onling based on the store’s policy
and not based on the online seller’s policy and the store charged (he retumns to its mventory, not to
(he online company. The Court found that the returns were 2 minimal part of the retumns ﬂlmt the

store received. 1t found that the acceplance of returns was commaoil wilhin the retail indusiry and
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the store aceepted such merchandise to maintain customer satisfaction. See SkA Folio Collections,
Ine, v. Tracy, 73 Ohio SL.3d 119 (1995).

In Connecticut, the Court revicwed ihe cunbmt.s between the in-state store and the dircet
mail seller. S4id Folio Collections, Ine. v. Banmon, 217 Conn, 220 (1991). The Corl .fﬂl,‘lﬂd that
the dircet company senl extra copics of ils catalogue 1 the retail store to show Lht:.emploj.rccs
fashion Lrends and as reference guides. Additionally, the direct company”s customers could use the
stm‘c’sl tailoring services for a standard fec but those services were available (o the public at large
- regardless of where an ilem was purchased. Also, customers could use their Sals’ charge card
when buying from the direct seller or the retail store. The direct company delivered purchases to
buyers with [he buyers paying for shipping and (hose customers were directed to call the New
York office for Iﬂssiﬁiﬂi‘lcc. The Court found that the catnlogue sent Lo the store did not. establish a
nexus link b::uausc they were used for employee [raining and not for the purpose of having the
store employees solicit sales for the dircet company from Connecticut residents, The Lﬂurt also
rejected the state tax division’s argument that because the dircet company was part of a larger
enterprise of an affilialed corporation (hat their sepatate corporate existences should be
disregarded. Rather, the Courl found hat taxpaycrs may arrange their affairs to minimive their
linhilities via lax avoidance rather than tax evasion,

Tn contrast to the Saks’ cases, Borders Online, LLC v, State Bd. of Equalization, 129
Cal.App.4™ 1179 (2005) found that there was a suhsiantial nexus between the Borders' bookslore
online out-of-stale company am:! the slate because of in-slate activities of retuil stores. In that case,
(he online’s company slated on ity websile its retumn policy that the retail stores were authorized to
accept 1_mﬁnc merchandise for return or cxchange or store credit and credit card eredit. The Court

found that the stores were online’s authorized agent for accepling returns of online merchandise
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by in-state purchasers. This was based on 1) each store would aceept relwns and provide arefund,
store credit, ot cxchange for online merchandise; 2) the slores encouraged their store employees
io peler customers to online’s wehsite, and 3) receipts at the stores sometimes invited patrons to
visit the omline website and gave the website address, The Court found the onling’s return policy
s integral o making sales hecause of its allractiveness, convenicnoe, and trustworthiness
especially in the eontext ol c-commaerce.

The Court stated that the question from Tyler Pipe is whether the activities of the retailer’s
in-state representatives are “ significan(ly associated with its] ability to establish and maintain a
market in [the] statc for sales.” , . . [so that the amalysis (s en the totality of the aclivitics
undertaken to mainlain a successful market.” Borders Online, al 1197 (inlernal citation omitled).
The Court found that onling’s refurn policy was part of ifs sirategy to build a market in California,
fut that {he store’s elforts on online’s hehalf were not just returns, but also included the receipls
with the wehsite address, employees encouraged Lo refer customers onling, similar logos, linking
websile, and some shared data. The Court di (ferentiated itsell rom the ( }.hiﬂ Saks Fifth Avenuc
cage since in that case, the mail order house did not formulate or initiate the return policy, bul
rather returns were accepled according to ﬂ.m store’s own policy for ils own benefit and for the
convenience of its customers.

Borders Online also diflercntiated itself (rom | Bloomingdale’s By Mail, Lid v
Commonweaith of Pennsylvania, Depuriment of Revenue, 130 Pa.Cmwlh, 190 (1989) which
found no nexus between Bloomingdale’s direct mail company and in-slate Bloomimgdale slores.
In (hat case, he direet mail company senl catalogues to sfale residents. Said calalopues ncluded a
return Ihrxﬁ for customers Lo return merchandise to ils Vieginia location, However, twice in-siatc

stores accepted returns from direct company’s customers. Tn addition, hoth the store and the direct
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mail company sold the same goods and had the same logo. The Bloomingdale’s Court lound that
the two (2) direct return to the stores were a deviation from normal practice and that while the state
tax division made much of the fact that the direct mail corapany and Lhc-sinm uged the same
advertising theme and motifs that sueh similaritics absent more cannot constilute nexus, Tho
Borders Onfine Court foumd that the Borders” store retuim policy was part of the étrmegy to increase
its marlcet us opposed to two (2) etroneous retorns made (o a store.

New Mexico Taxation and Revenue Dept. V. Barnesandnoble.com LLC, 303 P.3d 824
(N.M. 2013) concerned an onling company with an in-state-physical store sister corporation with
both having the same parent company. Similatly (o Borders Onling, he Court found the in-state
store engaged in activitics in the stale on hehalf of ba.eom {online company ) th_'ﬂt wote significantly
associated with bi.com’s ability to establish and maintain a market for sales in the stale ﬁlus
creating a substantial nexus hetween brucom and the state, The Court based ity findings on 1)
stores’ promotion of bn.com through sales of gift cards fademmbm at bhn.com and bearing
bincom’s name [Ipruﬁdcd advertising), 2) stores” policy ol shari]jg_cusl,mncrs* email addresses
with bo,com; 3) stores” implicil endorsement of hn.com through the companics’ shared lﬁ}falty
program (store sold memberships which gave customer discounts al hi.com) and Lthe stores’ retumm
pu]icy;_g a.md 4) stores® use of Barnes & Noble’s logos and trademarks which bn.com also used.
The Court found that the in-slate stores and bi.com presented a single face to the public so that
the retail stotes developed name recognition and loyalty for ba.com. The Courl found that because
of the stores” association with the online company, hn.com bcnai"ﬁlcd_ from brand loyalty and

bn.com’s parenl company saw that benefit in its filing with the Sccurilies and Lixchange

4 Gyen thongh the stores wonld accept all refumns, bn.com advertised its return policy online to its costomers that they
would able to reloin mest online purchascs to Barnes & Moble stores for refimd or In-stors credil.
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Commission which spoke of the Barnes & Noble trade name alfracting customers so (hat by using
Barnes & Noble’s trademarks, bn.com benefiited from the gm;dwi‘ll associated with the stores.

The Barnesandnoble.com Court noled thal Sf. Tammany Parish Tax Collector v,
Barnesandnoble.com, 481 F.Supp.2d 575 (L.D.La. 2007) found no substantial nexus on very
similar fa';cts., hut the Court stated it belicved that St Tammany used an unmecessarily high standard
cuch as whether the store solicited orders on behall’ of the online company rather than il the
activities on behall of bo.com wers signilicantly associated with bn.com’s ability to establish o
markel. ‘Lhe Court also noted that the Comneeticut and Ohio Saks cases and the Bloomingdale’s
cnse Tound that the presence of alliliated brick-and-mortar stores in a state do not crealc a nexus
that would a]1 a state Lo tax the eatalogue or online sales. However, the Court fell its conclusion
was the vesult ol applying Iyler Pipe lo the lacts al issue.  The Court found that despite the
differences in Barnes and Noble and Borders’ stores” formal return policy, bn.com like Borders
Online received g hencfit from the store’s retum policy. Supra,

St. Tammany Porish rejected the five (3) reasons offered by the stale tax division in support
ol finding nexus:? First, the membership program provided discounts to meimber _custom::r:-;
online and in-store with the profits being distribuled on a pro rata basis by the parcnt among the
participating companies; howevct, the online company did not receive revenuc from the store and
vice-versa, Sceond, gift cards were available either online or at 4 store and were redeemable at the
store and on the website. The store advertised that gift cards were redeemable online. The gift
cards were admimistered hy a market company and the participating retailer would only interact

with the marketing company. Lhe retailer would receive revenue upon sending the proceeds of

W ps Barmesandnoble com discnssed, 5S¢ Tammany found thal the store had never talen or golicited otders for the
internet comparry and did not provide [acilities Lo place orders for the mfernct company. Tlewever, aftvr that finding,
St Tammany discussed the five (5} reasong that were found in the Saks and Bloomingdales and Borders vases,
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the card to the marketing company. ‘The participants did not receive revenue made [rom sales of
other participating retailers, bul only received money from selling the pift cards. Third, if a store
customer could not [ind a product, the store commpuler systeim would soutce the item through a
computer fystem among various wholesalers including their own warchouses and third parties.
The slores were not able to choose a particular source as the computer decided based on
predelermined criteria and if the compuict chose the online company s the provider, the online
company would charge the slore the wholcsale price and a conunission and the store wmll_d sell
the ilem to the customer and collect lax. Fourth, the anling website provided a store localor and
list of cvents Itaﬂ;ing place us store localions, but the only evidence that the store promoted anline
was promotion of the gift and membership programs. The stote employees would only provide
information aboul the website only if asked. Lilth, the siore accepted retumns from the store or
online or any other buokstore in order to keep customers satislicd. The online company advertised
thal its products could be returned to u store.

St. Tammany relied on the Connecticut Sals case in {inding that u close corporale
relationship between companies with a common cotporate name, same parent COmpany, using
same lopos and selling the same -prmh.mts does not mean that ‘_Lhé physical prescnce of one is
imputed to another one. The Courl found that the online company and the stores were separate
cnti.Lif;s wholly owned by the samc parent who Elﬁﬂ'l']-j,f sharcd a conunon name and brand entily
but there was no overlap belween (he management and directors and on intermingling ol assets
and Lhey did not hold themsclves out as the same entity. The Cowrt found that that the nam.re of

- fhe contucts were that (he store wag not acling as a marketing presence for the online compa.ny in
the state since the store never took or solicited orders on hehalf of online nor did the membership

or pift card program produce revenue by virlue of the physical presence in-stale. Furthermore, the
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Court found that the in-store orders treated the online company Ihe same as all other providers and
{he stores could nol choose the source. Finally, the Counrt found that while the store’s relurn policy
was slightly more gencrous policy fur online than other sellers, it was not comparable to sales or
sales supporl activity, but rather was to generale customer good will.

. Arguments

The Division argued that the United Supreme Courl created a.sa fe harbor in Netional Bellas
Hexs for (he shipping and mailing of goods and thal was nol changed by Quill. "Lhe Division
argued that there can be a nexus cven without physical co itact'' il the business aeis in the stale
Lhrr:ruéh intermediaties and that the relevant inquiry is whether the activities ol in-state
raprlcscnmﬁ vos established and maintained the market on behall of a non-resident yeéndor. The
Division argued that the Retail store aided and reinforced the sales effort of the Laxpayer and thal
the Retail store excecded the safe harbor of Quill. The Division argued that the aid included
activilics such as common ownership, use of common logus, intellectual property, geeepting in
stote returns for products, providing instore refunds, various seryices offeved (measuring, fesl the
fabrie, test the saddlc), culalogues at the store, common advertising among the entities including a
store locator function on the website, in store advertising, price matching policy belween the two
cntities, accepting Online’s coupons at relail, and the acceplance of sommon gift cards at cither
entily, The Division argued (hat the Online falls uhder (he definition of retailer in R Gen, Laws
§ 44-18-15 so thal the Division has the authority to Lax. |

"I'he Taxpayer argued that the Division is lr}r.ing to make Online colleet sales lux for Rhode
Island bascd on (he presence in the State of its sistér company’s store, The Taxpayer argued that

Retail and Online ave scparate companics which sell products to Rhode Island cuslomers through

U [t was agreed that the Taxpayer did not own or rent real property in Statc and had no employees in State during Lhe
Audit Perivd. Rather the parties agroed that the issue was one of substantial nexus.
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different sales channel. The Taxpayer argued (hat Ouill and I'vler Pipe speak of physical prescnce
or third party activity to establish and waintain o matket and the store cngaged inno such activities.
'|'he Taxpayer argued -thaL (here never has becn a case where an oul-ol-stale cntily is subject to
nexus merely by virlue of common ownership. The Taxpayer argued thal nexus cannol be created
by perception (hat the companies are related but must be created by in-state activities conducted
on behal [ of the out of state enlity.

E. The Relevant Factors to Consider

If having sister online and retail companics with shared names and a parent company wilh
the same shared name was enough lo cstablish nexus, {here would no need to perform a nexus
analysis and no reasons for any o [ the cases cited ahove lo make such determinations regarding
businesses such as Barnes and Noble or Sales Fifth Avenuc or Bloomingdales or Rorders. Asthe
cased C-itf;d ahove demaonsirate, it is more than just a share:i name and heing a retail and onling
sisler company that cstablishes nexus. ‘The Division argued that there are many factors thal taken
in totality show that the Retail store in Rhode Island performs services in Rhode Island that allow
Online ta establish and muintain a market in Rhode Tsland, The Taxpayer disagreed. A key o this
analysis is thal in order to find nexus, the Retail store must have performed activitics on behalf of
Online that are significantly associated with Online’s abilily to establish and maintain a market in
this stale for sales.

Relore tuming fo a case law analysis, the facts of the operations ol the Retail store and
Online need to be determined. Onee those Tacts are cstablished, the parties’ arguments will be
Jiscussed in the context of the case law. Finally, the case law and those facts will be discussed in

order to-delermine whether thers is substantial nexus between Online gnd the Retail store.



1. The Facts Regarding the Operations of the Retail Store and Online

i Pony Kxpress Line

The evidence was that the pony express line was a telephone Tine to the Distributor. The
Auditor testified that he understood hat the telephone line was used to order products that the store
did nol have in stock. inili ally, it appeared [tom lestimony that the Audilor saw ; malkc
such an order, but then he testilied that he saw (he computer and saw the telephone line and
understood by being told by that it was to order products. He testified that he
understood Irom that the order would be placed 1o Online. The President and Otficer
both testilicd that the Retail store (and u]] Retail stores) do not communicate with Online, but with
{he Distribulor to obtain products. The President testilicd that the pony eﬁpr&sa line s a way o
gel the product onto the truck that day rather than the next day when g hack-order would be dowm
loaded from the c.nmputer gyster.

The Auditor never saw ' (or anyone) make an order [rom the store to Online for
delivery to the store for a product (hat was nol in-stock. Tnstead, he lestified that
explained the system and said that the pony express line called Online. While the Auditor’s field
reporl for Retail and Onlime discussed that the Distributor fulfills orders for both Retail and Online,
(he Refail field report also indicated that the catalogus and internel businesses were scparale
companies and (hat the cataloguc business was also known as the pony express ling. See Division’s
Exhibils 13 (Retail teport) and 36 (Online report). Thal con fusion may have led to 4
misunderstanding of “whao™ he pony expross line comtacts,

Whils hearsay testimony is admissible in an administrative hearing, the testimony tefenng
{o the pony express line was that explained it was used to order anavailable products.

Obviously, this could be via Distributor or via Online. The Auditor understood lo say
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the latter, but the cvidence docs not support this conclusion, Since Distributor fulfills both
companics’ orders, it would not be logieal for the store to make orders via Online when Lhe orders
are filled by Distributor.

Perhaps the pony express line’s “pimmicky” namc and the fact is was just a diflerent way
i order out-ol-stock products causcd confusion on the part of the Auditor, However, therc was
no evidence (either direcl or by inference) of the Retail store using the pony express line — either
by its salespersons or customers - to ful fill orders [rom Online for the store’s custoers.

ii. Returng, Refunds, Exchanges

The Auditor testificd that the store will aceept refuns from Online or any of relailer. The
President testificd fhat the store return policy is money back for purchases from any Relail store
with a receipt and eredil for any competitor purchase. The Officer (estified that the store will talce
hack any product no matter where purchased as long as (he store carries it because the store wanls
customer satisfaction. The Officer testilied that a customer who purchased from Omline would
recetve store credit like any other purchase at a competitor as that cuslomer would not have a Retai]
receipt.  Lhe Officer Lestified that cach store has ils own software and computer system. The
President testified that the Online and Retail computer systems do not communicate. The President
lestified that il the store takes hack an Online producl, the store re-salls it and docs not return it to
Online. The catalogue explains that returns ﬂhclmld be mailed to the Distributor. . When a4 costomer
buys a product from Online, it comes with o Torm to refurn it by mail. Online uses (he same pre-
printed invoices (or all orders in the United Stales and the invoices give return mstructions for a
customer to veturn products to the Dishibutor and includes an address label, The invoice does not
Ay a prmlucj: can be reluned lo a retail store. Sce Taxpayer’s Exhibits Six (6). Seven (7), and

Kight (8) (2009, 2010, 2011 catalogue), and Nine (9) (invoice sample).
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The parties agreed (hat fhe store takes all relurns il it carvies the product and all testimony
agreed with that fact. The evidence was thal the store has this policy for customer relations. Online
does not ditect or advise either om the internet or in the cntalogue that customers can return Online
products to any Retail store.

iii. Advertising .

There was no evidence (hat the store had any advertising for Online. There was evidence
that the Online website and catalogue listed all store locations. However, there was no cvidence
that the website address was advertised anywhere in the store, €., signage o on reccipts, ete. See
[axpayer’s Exhibit 23 (sample store receipl; no mention of websitc).

iv. i‘éjrcdit Card

The evidence was that a credit card with the brand name was advertised on Online and in
the catalogue. A custnm.ar can inguire about the eredit card at the store. If & customer fills out a
paper application for a credil card n the store, il is sent to the bank. The card can be applicd for
via Online or at the store and the reward program allowed points to be earned by purchases from
either company that can be redeemed at either company. ‘The Distributor bas the bank contract for
the credit card.

Y. (wift Curds

e evidence was (hat customer could purchase a “hrand name” gift card via Online or the

catalogue or the store and use it at any en lity to purchase a product. Sce Division’s Exhibit 8.
“.Fl Database Sharing

The Officer and President lestified to separate compuler syslems. The evidence was that

the store uhtained its inventory from Distributor (as does Online).  The Officer testified that each

store has its own software and computer systeim. ''he President testilicd thal the Online and Retail
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computer systems do not communicale and that each Retail slore has its own customer records and
do not share enstomer identifications, Thers was no evidence that the store sharcd dala with
Online.
vil. Common Logo
‘I'he evidence was that Retail, Online, and the Parent all used a common brand name logo.
viii, Common Owners
The parties agreed that Online and Retail werc sister companies owned by Parent.
ix. Measuring Services
Ihe Auditor testificd that the store offered to measure cuslomers for apparel and boots and
iFthe store did not have the customer’s size, the apparcl or boots could be ordered by calalogue or
Online. The Auditor lestified that he observed in person a customer being measured [or boots and
being advised that could go Dnjirw; with the measurement and purchase it from catalogue or from
Onlineg.  The Auditor testified that {old him (hat measuring was a toutine service Lhat
the store offered customers to facilitate a purchase from Online.  The Officer testified that a
customer van be measured in the store and buy from anywhere. The President lestified thal a
customer can gel measured at the stove, but the store could nul. place an order with Online. There
was 1o evidence that fhe store olfcred or advertised this service as a scrvice Lo allow u customer
Lo buy Irom Onlinu. Any customer being measured al the store can buy said item [rom mmilhcr
retail store or another online wehsite.
X. Test the Fabric
The Auditor lestified that a customer can review fabric samples al the store or call the

cataloguc and reccive a swatch kil. The Officer \estified that a customer can order swalch kits
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from Online or can examine [abrics in (he store, and then order from Online. The store is not
advertising that one can test fabrics al the store in ardet to order via Online.
xi. Test the Saddle

The Officer testified (hat a customer can order test snddles from Online or at the store, He
testified that if a customer orders a saddle to test from Online, [he customer purchases it and the
credit card charge is reversed if (he saddle is returned. Uhe Auditor testified that he understood
from _ that a4 customer could sclect a saddle from Online or the catalogue, test il, and
1I'+:.turr- it to the store, Interms ol retuming (he saddle, Online’s directions are ihe same as ol returns
for Online: return by mail. The cvidence was {hat if a “test” saddlc is bought from Online and
retumed o Onling, the eredit card chargr..:s are reversed but not shipping and handling. The
catalogue does not give an option to return a saddle to & retail store, bul states that saddles arc to
be returned to the Distributor for an added extra payment. However, i a customer of Online
chooses o return a saddle Lo the store rather than follow Online’s return dircction, the store wold
treat that customer like any ofther non-Reiail customer.

The Division offered Online website pages (printed afler the close of the Andit I‘criu.d] i11to
evidence. Division’s Exhibit 38 indicates that ifa customer buys a saddle from Online, the prive,
shipping, and handling fee will he incurred on the customer’s credit card and (he purchase price
will be refunded il the test saddle is retumned. The page also indicates that test saddles are available
al the website, catalogue, and retail stores. The Auditor testified that both Online and the catalogue
advertise the saddle testing service. The Officer testified that the calalogue cxplains that returms
should be mailed Lo the Distributor,  There is no evidence that (he store offercd a Lest saddle on
hehalf of Online. A customer a:.am choose (o nse a “test” saddle from either entity and a return is

treated like any other retarn.
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xii.  Catalogucs
The Auditor testified he requested a catalogue when he was in the store and was given a
catalogue, He testified that be did not remember if he asked if calalopues were available to store
customers. The President testified that calalogues arc in the store for staff to see what is available
at the Distributor, bit the policy is not to hand them out to cuslomers. The Audilor did not lestify
lhat he saw readily available calulogues al the store. 'There was no evidence as to their availability
for slore customers,
xiti. Common Advertising
'[he store, website, catalogue, and parent company 41l share a comunon hrand name. The
Auditor testified (hat the catalogue just containg the brand name. The Online website and catalogue
list all store locations. Thete was no evidence that the Rhode Island store contained any adverlising
for Onling or thai directed customers to Online.
xiv.  Deliveries
'The Auditor testified that and hoth told him the store accepled deliveries
on behalf of customers. Lle Lestified that the Taxpayer did not provide the addresses of wherc the
Taxpayer shipped in Rhode Island. A revicew of the Aunditor’s testimony indicated that he was
asked if an order from (Jniine could be held at fhe store for pick-up, That question was ohjected
to. The Auditor then testified that told liim that the store accepted produets purchased
for delivery and for a customer to pick up at the rotail store. There was never any testimeny from
{he Auditor that he personally knew someonc ordered from Onling and sent it to (he store for pick-
up. The testimony from the Auditor was what and told him aboul dclivé:ries n
general. He did nol observe any pick-ups at the store, The parties apreed that store customers

could have out-of-stock products delivered to the store.
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‘Ihe Officer lestified that the Distributor has a truck that it uscs to delivery inventory to he
Rhode Tsland store. TTe testified thul_lDistrihutur’s; teck never delivers to customers, e lestified
thal if an 01:11ine customer aslked for a delivery to the store, it would nol be honored, The Officer
lestified that Online does nol deliver to the Retuil stors for pick-up. He testilﬁcd that the Taxpayer
did not provide street addresses to the Division of Rhode Tstand shipments for Online, but his
analysis showed of 67 deliveries to the 'Town only one was aceidentally to lho store and that
Connecticut customer was told not Lo do it again.

The Officer testified ﬂl}]‘.L i£ the store is out of product, the product can be hack-ordered and
delivered to the store or customer’s home, but (hat order is not made via Online and tax is paid on
ihe sale. He testified the Distributor’s truck would deliver to the store, but a common carrier would
deliver to (he customer. He testified that conteary to the [icld audit reports, he never said that
Online shipped products purchased online or by catalogue to the store. The President teslificd as
to the pony express line which allows a cuslomer Lo CosUrt the producl is available that day and
the product will be delivered to the store and paid for when the customcr picks it up.

Since the Audilor undetstood the pony express line to be ardering from Online then it
would be understandable i1 he assumed that and included those deliverics as
heing Lo the store. [Towever, the evidence from the Officer and President was that huaclc-orders are
cl&ivcrc:d 1oy the slore or customer based on customer preference {smd paid for at the store). The
pony express ling order is another way 10 rmalee 1 back-order and the product is delivered to the
store and picked up there and paid for al ihe store including lax.

The evidence was that deliveries for back-orders are delivered to the store or home and
pony cxpress orders are delivered to the store. ''here was nn evidence that the store except once

was used as a delivery localion for an Online ordet. There was no evidence that Online directed

32



customers to use the Rhode lslamd store for delivery. The explanation for the Auditor’s
understanding of and information aboul deliveries is that the deliverics were
lor back order and pony cxpress.

2. 'The Parties’ Arguments vis a vis the Retail Store and Online’s
Operations

i Common Ownership

The Division relied on fhe 2013 Bames & Noble case that found the commeon ownership
of the holding company of the anling and bookstore corpanies. along with certain factors as well
as a shared brand name that was usedto create more custotners cstablished nexus. As discussed
above, there has (o be more than a shared hranded name or elsc Qales Fifth Avenue, Bloomingdales,
Barnes & Noble, and many other sister refail and online companies would automatically have
established nexus just by having a relail store wilh a shared name in-state. Indoed, the Court in
the 2017 case found “that ownership of the corporations is not dispositive of the substantial nexus
inquiry.” New Mexico Taxafton and Revenue Department v. Barnesandnoble.com, 303 P.3d 824,
828 (N.M. 2013),  What is dispositive the Court found — pursuant Lo fyler Pipe — was il the “in-
state actor engages in activities on behalf of the (axpayer.” Td. The in-state store advertised the
Rammes and Noble’ websile by having the bn.com adidress on gift cards and in-store logos. ‘The
hookstore sold a shared loyally program that gave customecrs 4 discount at bn.com, The stores’
return policy allowed all relurns, but it was advertised on the bn.com websile that customers could
relurn items tlﬂ retail stores.

[nthe Barnes & Noble’s case, the Court found that the in-gtate stores and bn.com presented
a single [ace to the public so that the store developed name and recognition for bn.com. The Cowrt
found that hecause of the stores’ association with the online company, bn.com bencfitted from

brand loyalty and the patent company even mentioned (he brand name association by eustomers
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with ils filing with the Sccurities and Fxchange Commission. However, there has to he factors
that show a retail slore’s association with the online company to male such o finding. When the
Court concluded that the in-state stores and bo.com presented one single face to the publie, it hased
ils finding on the fact that 1.‘th: relail stotcs dcvélupr:d hrand name and lovally for the websile by
selling pift cards (hat encouraged customers (o shop at bivcom, bn.com adverlised stors locations
and promoted its return policy, and the stores and websile shared customer data. Lhe Courl found
that none of bn.com’s online competitors received those benefiis.

Thus, in this 2013 case, (here were other factors al play that ave nol at play in this casc.
In this matter, the Retail siore never advertises or has any signs about Online. The website address
is not included in store receipts. If a customer obtains a brand name credit card, they can earn
points that can be redeemed. | ‘Ihis 1s not a loyalty program purchased ut the store usable for the
wehsite. Instead, a customer can apply at the slore or online for a credit card from a hank. The
gift cards only have the brand name and not the website address. The gift cards ure interchangeable.
Online has a store locator, bLI:t it docs not advertise on ils website that items purchased from Online
can be returned at Lhe store.

The Division arpued that the Parent Company employed a multi-charmel strategy lor sales
und distribulion so that each entity serves to foster the growth of the Parent brand. The Division
argued that pursuanl to the Barnes & Noble case, the corporate structure leads to a physical
presence for nexus purposcs. However, the Barnes & Noble Court found certain services that the
retails stores performed to help bn.com establish and maintain a marlet in the state. The Court did
not find that corporate struclure was disposilive. No one would dispute (hat any separate online
and retail store with a parent company and shared names help develop brand loyalty. Otherwisc,

there would be no purpose for these corporate structures found in the Bloomingdales, Saks,
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Borders, and Barncs & Noble cases. However, (he inguiry 18 what services does a retail store
perform for the online website to establish and mainlain a market and again, it has to perform more
than having a shared name, otherwise, there would be substantial nexus in all of those cascs.

ii. Returns

The cvidence and agreement was that the store accepted returns from any competitor
including Online, The Division argued that the Retail store’s return policy was similar (o the
Borders® case where the Court found that allowing easy relurns to the in-state slore ol online
purchises made online purchascs more attractive.  [lowever, as discussed above in Borders
Online, TLC v. State Bd. of Equalization, 129 Cal. App.4™ 1179 (2005) that onlinc’s company
stated on ils website its retum policy (hat (he relail stores were authorized to acecpt online
merchandise for return or exchange or store credit and credil card credil.

‘There is no dispute that the retail store accepted returns from anyone, Indeed the Auditor
testified that was done by the store for customer Satiaﬁwlion"? The Division argued that the Retail
store’s policy to accept retums from Online were motivated by Online’s “continued cffor(s to
establish and maiatain a market in Rhode Island and inercase the customer dalabase for both Retuil
and [Online).”" Online may wanl (o establish a market in Rhodc Island, but the store’s policy of
Eu;:::ap'ting all returps from any competitor without the cvidence available in the Barnes & Noble
and Bnrdx:rs cases where those websites directed returns to the in-state stores does not make the
acceplunce ol such returns indicative of the store providing an aclivity on bebalf of Online. Barnes

& Noble accepled all retarns, bul the website specifically said online purchases could be returned

" The Division represcnted that “Infereatingly,” the Officer testified that an Online customer did not have the aplion
to refurn products o the store, That testimony [June 14, 2016 hearing, pages 146] actually relerred Lo the website and
whether the woehsite gave Online customers the option to retumn produces to the store. His testimony was that the
website did not give that option to relurn products to the store. Obvivusly, il an Online customer chose (o retorn a
produet Lo the store, the evidence was that the Dn!me priduct - as well as any other product — would be accepted.

BB Division's brict, p, 15
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af lhe stores so (hat store offered 4 service on tohal( of (he website, When a refail storc accepls
all relurns without direction from a websile, that has been Tound that o be common in the retail
industry in order to increase customer satislaction. See SIFA Folio f:ﬂfff—!f:!.fdl.‘-lﬁ.i Inc. v. Tracy, 73
Ohio 5t.3d 119 (1993).
| iil. Refands

The Divigion argued that the store’s liberal refumd policy is akin to Borders ( line and
Barnesandnoble. con. Hﬂwavcr,.ihc evidenee is (hat the store accepled relurns from all other
stores including Online and would offcr store credit for any purchases without a receipt that the
store carried. Unlike in Borders Online and Barnesandioble.com, the store was not named onthe
webhsile ag a location to return products or & location that would take relarns and offer refunds.
Tust like its policy for retums, the Retail store accepted all returns and offercd various eredit to
increase customer satisfaction, Sce SKA Folio Collections, Inc. v, Tracy, 73 Obio 5t.3d 119 (1995)

iv. Property of Out-of-State Seller in Rhode Island

The Division argued that Online had propetty within Rhode Island in the form of
catalogues, joint advertising, and property purchased fram Online and returned lo the store. The
evidence was [hat the Anditor requested a calalogue and saw calalogues. Therc was no evidence
that they were freely available to customers. The President. lestified the catalogue werc for Hiat_‘f
1o see what is availuble at the Distribuior, The cvidence regarding the catalogues 14 similar to the
calalopues in SFA Folio Colleciions, Ine. v, Baymon, 217 Conn, 220 (1991). In (hat casc, the diveet
mail Suks Fifth Avenue compapy sent cataJogues Lo the retail stores as a resource for stalf and
were not being used to solicit sales. See also S#A Folio Collection, Inc. v. Tracy, 73 Ohio St.3d
119 (1995) (200 catalogues deli vered by online business to reiail store were minimal and did not

constitule a nexus).
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‘The Division argued thal an inference can be made that if a product was not available at
the store, the store would use the calalogue to look up a product availabilily at the Disiributor and
use an Online number and not a store number to ke the order. While there was no cvidence thal
the catalogue was used by staff members to malke orders, any order made by the store is for salc at
{he store, The Division further argued that the catalogucs are analogous io Seripto, Ine. v Carson
162 11.8. 207 (1960). ITowever, in that case, there were [en (10) in-state brokers whe armed with
catalogues and advertising materials of un ou lof-state retailer made sales to loeal residents. There
i no evidence in this matter of the catalogues being displayed in the store let alone being nsed by
salespersons to make sales. Finally, il a customer purchascd a product [rom Online, that product
hoeame the customer’s which the customer could relurn to the store.

V. Cross Advertising

I'here was no evidence that the store advertised for Online. There was evidence that Online
had a siore & locator which was prescnt in Barnesandnobles. com. However, the Barnes & Noble
case not only had a store locator, bul information that the stores would accept returns frc_nm the
websile, Online’s catalopue also lists the store locations. The Officer testificd that the purpose of
such advettising by Online on its website and catalogue is Lo encourage castomers 1o vigit the store.
June 14, 2016 transeript, p. 156, Tn addition, the Division argucd that the eredit card and gift cards
can be used interchangeably, 1f a customer bought a gift card in the store, it could be used at
Online or vice versa, Lhere is no sharing of any customer data. A customer could apply for a
brand name credit card either al the store or Online ot by mail or catalogue. The evidence was a
banlk handled the credit card.

Ileve, the Division relied on the companies’ commingling of [lanctions to argue that a

ctstomer does not know it is potentially dealing with three (3) entities. [Towever, the issue iz not



the corporate structure or what the customer thinks, but what has the store done for Omline (it 1s
fhat type of service that (he Bames & Nable case found that a customer would take the company
na One mﬁnpauy}, If the slore has nat performed market activities for Online, then & customer’s
perception would not matler. Bloomingdale’s rejected that nexus could be found solely on
common advertising in both the retail store and online company. The Comnecticut Saks case
rejected that pexus can he found because therc are affilinted companies since a company tay
arranpe it corporale structure to avoid (axes. The Ohio Saks case also held that nexus cannol be
impuled because a sister cotporalion has a physical presence in-state, Further, parent and
subsidiaty corporations arc separate and distinct legal entilies. Bloomingdale’s ulso rejected an
arpument that the sepacate corporale entitics — relail store and catalogue compaty - were mere
legal formalities.
Vi Price Matching Policies between the Kntities and Coupuns

The Division argued that the Online websile stated that a customer conld bring s ot her
catalogue 1o a refail store and the store would match the catalogue sale price. The Division relied
on prini-outs (rom the website in 2013, The l'axpaycr was notified of the audit on February 15,
2011 and the audil period covered February 9, 2009 to June 10, 2011, The Auditor testified thal
he reviewed the website during the audit and the 2013 prini-outs rellected what he saw during the
audit period. “The Division did not print-oat any of the Online website from the Audit Period.

The Taxpayer usecd tiw “wayhack machine” o show the olfer for Retail to match the
catalogue price appeared online fur the fivst time on Jebruary 12, 2012, The Division argued thal
the Auditor testificd that he sex.w the statement on the website, but olTered no documentary proof
unbil the Division®s 2013 print-out. The Division argued that the Taxpayer did not prescnt any

cvidence regarding the website from Ucbruary, 2009 to October, 2009. Of course, both partics
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could have aceessed {he “wayback machine” if such records werc nol availuble to either party.
The Audilor conlacted the Retail store regardmg its audit on October 22, 2010, Sce Division’s
Lixhibit Four (4), He contucted Online reparding its audit on Fobruary 15, 2011, Ticould be that
in Ociober, 2010, he started reviewing the Taxpayer’s webhsite, bul he was not reviewing it in 2009
so cannot testily to the website at that time,

Thete is no cvidesice that during the Audil Period, the Online website included the
statement to bring the catalogue 1o a store 0 match fhe sales prices. 'The Olficer testified (hat
during the Audit Period there was an unstated policy that the siore would malch the catalogue
price. [Towever, that policy was not on the website during the Audil Period.

The testimony was that the store would maleh calalogue coupons. The 2012 “wayback
machine” print-oul indicated that coupons found in the cataloguc could be redecmed by telephonc,
anline, ot at any retail stores. While l]v.m'c are no print-out [rom the Audil Period either [rom that
period or by “wayback machine,” the 'Laxpayer argued that accepting coupons (g well as matching
catalogue prices) just helped the store obtain a sale rather lhan Online.

vii.  Sharing Customer Data

T.ooking at Barnesandnoble.com and Borders, the Division argued that Online and Retail
chared market dala.  However, il a customer retumed an Online purchase at the store, ho
information goes into the store database. ‘[he evidence was Lhat the store database was not shared.
The fact that customer dala is stored with Distributor (i the customer chooses to have back order
mailed to home rather than o the store) does not show that the store and Online are sharing data.
In the Bames & Noble mutter, the loyally program was a prograir thal a customer purchased al the
store and it gave the customer discounted shipping from hrueom. Lhers is no evidence here thal

fhe rewards programs by using the brand name credit card had to be purchased from the store.
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Instead, the evidence was fhat gpplication would be made by a customer to the bank. There was
evidence that cuslomers could acerue rewards by using the credit card, but there was no evidence

how the program was administered or that daia was shared by the store and Online.

viii. Services Performed in Rhode Tstand: Measuring, Testing
Fabrie, Test Saddle

The Division argued that the Officer con firmed thal a customer would not be charged lor
the measuring service if the customer ardercd from Online. [Towever, the evidence is that the
measuring service was frec for all customers and nol just lor customers who ordercd from the store
ot Online. See June 15, 2016 transeript, p. 83. The Division argned (hat Online’s management
lenew that customers could use stores services and then order from Online. Ol course, Onling’s
munagement also knew that customers could use the store’s services and order from mm online
competitor as well.  The Auditor testified that he ohserved a customer being measured for hoots
being told he could buy bouts at Online.

‘The catalogue indicaled that customers could lest the fabric at (he Retail stores, The
evidence was that any customer could test the fabric which essentially was just looking at the
clothing items. The Division argued {hat since fhere is an intemet comnection at the slore, a
custormet could test the fabric and then order from Online via the intemet. There was no cvidence
that the store computer was allowed to be used by customets. Clearly a customer could arder online
from any internel company while m the store using a smart phone, but thal would ot be an achvity
hy the store on behalf of Online.

Tn terms of test the saddle, the store advertised il as did the eatalogue or website. There is
1o evidence that the store advertised it would accept aretumed saddle ordered from Online. Unlike
Barnesandnoble.com and Borders Online, there was nothing in the catalogue or website saying

that a saddle could be retumed to the store.  Lile any Online product ordered, the saddle came
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‘with a retum invoiee and furthermore, the wehsite indicated that the customer would be charged
shipping and handling on the returty of the saddle.

The Cormecticul Saks case found that the online Saks’ customers could use the Saks slore’s
(ailoring service, but thal the service was apen to any customer regardless of where the itcm was
purchased. The measaring serviec and testing the fabric was available to any customer who then
could order the product from the store or clsewhere, While a enstomer was appateitly told, he or
she could order from Online, that customer could also buy a product [tom anywhere. The stive
services were [ree and available Lo any customer who could parchase the product for anyone.

ix. Common Logo and Intellectual Property

The Division argued that that the shared logo improved the goodwill of Retail and Online.
‘'he Division relied on Barnesandnoble.com o argie that the customers see one entity as a
maltichannel markeling strategy is employed Lo aceomplish that common goal. However, as
discussed ahove, Barnesandnoble.com found that the corporale structure s not disposi tive. The
acue is whal activitics docs the retail store perform for Online. Tn the Barnes & Noble malter, the
customers saw one entity because of the dores’ services, 1o addition, both Saks’s cases and
Bloomingdale’s rejected that such a corporate struclure — e,g. sister corporations and shaved names

_ was enough to find substantial nexus.
X. wift Cards

The Division argued that the gift cards with the common logo can be used at either the
store or Online are available to be purchased from the store and used at Onlipe. There was 1o
svidence that the slore was marketing the cards ot nse &t Online, but rather the cards are available

for purchase. I'he Division argued that purchase of the cards at the store increased goodwill for
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| Ouline. The cards ate nol being marketed by the store for Online. Rather like the credil card, they
can be used al cither entity.
xi.  In-store Advertising
‘I'he Division argued that the Auditor ohaeerved advertising at the store thal was identical to
advertising in the catalogue and on the website. He observed advertising for test the saddle and
fabric selcction service, The same lype of services were listed in the calalogue or Online.
However, there was no adverlising in the store directing customers to the websile as there was in
Barnesandnoble.com. Bloomingdale s rejeeted that nexus could be found on the basis of common
advertisine as in both the retail store and online company having the same advertiging themes. The
Division also argued that the store was advertising Onling by having catalogues in the store.
However, there was no evidence the catalogues were readily available (o the public, Supra.
xii.  Deliveries into the State Via Trucks Owned by Common Parent
The Division argned that Online was malking deliverics to the store for cuslomer pick-up.
The cvidence was thal Distributor delivered hack-orclers to the store, but iliere were no deliverics
from Online to the store for pick-up. The Audilor saw the Distributor truck that replenishes the
sfore inventory. The Taxpayer was not coaperative with [ully producing Online's delivery records,
but the evidence was there were 67 deliverics to the Town and the testimony was that only one (1)
delivery was made tothe store by an Online customet which was in error like in Bloomingdale's.
i, Shared Inventory with Common Fulfillment Center
The Division argned that both Retail and Online share inventory so that i a cuslomer went
to the store with an Online cataloguc and asked for a praduct (hat was then ordercd from the
Distributor, the customer would really be ordering from Online via the Distribuior. The Division

argued that (he store would malch the catalopue’s lower price so (hat those services allow Online
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(o establish and maintain a market in Rhode Island. "The store had » policy to match the catalogue
price, but there was no evidence that this policy was on the vf'ebs;itc during the Audit Penod. The
store orders from the Distributor if a product is put-of-stock.
xiv. Pony Express Line

The evidence is thul the pony express line was a Wway 10 expedite delivery to the store of
oul-of-stocl items. It 1s a not a method Lo order from Online. The Division argued that the store
by looking at the Distributor’s inventory is also looking at Opline’s invenlory as Online uses
Distributor's inventory. The Division questioned the President’s testimony thal a customer was
unable to order from the store from Online. The D vision taised the issue ol nsing a smart phone.
‘There was no evidence that customers used the pony express computer as thal is for usage by stail
{o offer expedited delivery, Ifa customer uses a smart phone in the store Lo erder from COnline or
another vendor, the customer’s action is nol a service being performed by Onhine. The Division
argucd that the pony express line permits a customer n the store o use a pheme or internet
connection {o place an order from Online’s inventory either online or via telephone because the
cuslomer knoﬁ.a he or she could purchase a catalogue ilem via the store. However, 1f the store
orders an oul of stock item for a customer whether by hack order or pony Cxpress line, the store is
using the Distributor to obtam a product and not Online.

‘The Division offered a hypothetical that ;‘:t cuslomer goes lo the store with a catalogue in
order to obtain out of stock ilems, However, i1 was determined hat the website did not until 2012
inform customers (o take {heir cataloguces to stores to match lower prices. 'i‘hcr& 18 1o evidence that
the website directed customers to take their catalogues Lo the store to order iters and that i’ the
store did not carry it, (he item could be otdered. Nor was theres any evidence thal the slorc was

adverlising to customers to use their catalogues to (ind products thal the store could order for therm.
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w.  Credil Cards

The Division argued that the brand name credit card could be used interchimgeably and
points acerued. In the Barnes & Moble matier, the loyalty program was a program that a customer
purchased at the store and it gave the customer a discount on shipping from bn.com. There ismo
ovidence that the Tewards programs by using the brand name credit card had 1o be parchased from
the store. Insicad, the cvidence was that application would be mads by a customer Lo the bank.
There was cvidence that customers could acerne rewards by using the eredit card, bul thore was
o evidence how (he program was administered. Indeed, he bank coukl be administering the
program by keeping track of the money Sptnf.ﬂﬂ {he credit card. The Division argued {hat the jomt
advertising allowed Online to eslablish and maintain @ market in Rhode Island. Such an argument
was rejected by the Connecticut Saks case.

«vi. Statements to Sharcholders and Securitics and Exchange
Commission

The Division areued thal the advertising materials were marketed nearly identically across
both Retail and Online in order to provide a 5h1glé unifary name for customers. The Division
argued thal this stratepy is a deliberate multi-channel steategy o use a common name and joint
programs and shared inventory. The Division argued (hat this has allowed Online {o establish a
matket in Rhode lsland. Clearly Bloomingdale, Saks, Barmes and Noble, and Borders are engaged
in this type of marketing as mos| likely uny reluil store that also has an onling componenl. As
discussed above, the corporate structure is pot dispositive in determining nexus,

F. Whether the Taxpayer Owes the Asscssment

In reviewing (he similar cases of refail stores with a sister online entity, they fall mtg two

(2) categories: 1) Dorders and Barnesandnoble.com found substantial nexus; and 2) Saks,
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Bloomingdales, and St. Tammany did not. ‘The laxpayer has apparcntly tried Lo maodel its husiness
on St Tammany, a case that Rarnesandnoble.com found had (oo high a gtandard.

The cases that found substantial nexus found activilics by the slore thal helped the internet
company. Li.g. in-store advertising, adverlising on the website that can relorn products (o the store,
roceipts with the web address, and purchasing a loyalty program at fhe store. In contrasl, the facts
i this matter da not show those kind of acli vities. There is no in-store advertising for {nline.
There is nothing on the Online website that indicates products ean be returned fo the slore. Omline
customers are giving a form to return purchases by muil.  The store accepts returns and give
refunds or credit for any product that it sells for customer aatisfuction. It does not treat Online
purchases differently nor docs the wehsite or store hold itsclf out to give special mtantir:_:n to Online
veturmns, The store does not accept Online deliveries. A customer cannol p.m'uh&su:: from Online at
the store on the store computer. The store provides services (measuring and tesiing) for anyone.
The customer can then use the measuring or testing to buy at (e store or any ofther vendor.
Calalogues are not given by the store to the public. Therc is no shared computer system hetween
the store and Online. 'There is no shared customer data hetween the store and Online. The store
does not use Online’s inventory, bul rather there is 1 sepatate entily that distributes praduets (o
both cntities. There is a common brand name and parent company of the store and Online, [tis
lhose type of Taets that led the Saks and Rloomingdale’s cases to find no substantial nexus.

The factors that led Borders and Rurnesandnoble.com to find substantia] nexus arc not
present. While Barnesandnoble.com spolee of the common idenlity and shared brand name, the
case law regquires more than that to establish nexus. There have to be some kind of services offered
by the store that would si gnificantly associate it with Onling’s ability to maintain a market there.

Borders found 1) cach store would accepl returns and provide a refund, slore credit, or exchapge



for enline marck_mm‘lis;c; 2) the stores cncouraged their store employecs to refer customers to
online’s wehsite, and 3) receipts-at the stores sometimes invited patrons to visit the onlinc websitc
und gave the websile address. Those factors were not present in this maller. Barnesawdnoble com
found substantial nexus on the basis of the stores’ promaotion ol bo.com through sales of gift cards
hearing bucom’s name (provided advertising), stores’ policy of sharing customers’ cmail
addresses wilh bn.com; stores® inaplicit endorsement of bn.com through the companies’ shared
loyalty program (store sold memherships), the stores’ return policy, and stores™ use of Barnes &
Noble’s logos and trademarks which bn.com also used.  Those factors of in-store advertising lor
the internet company, directing retumns to the store, and a loyalty program for purchasc at the store
are not present in this matter.

The Division argued fhat the Refail store’s activitics increased poodwill to Online.
However, the retumn and refund policy were for he goodwill of the store. The meastring and
testing services wore for any customer. Qo activilies can inerease goodwill to the stote. They
could incresse goodwill to the brand name. Dut, the sctivifies have to he more than something
dﬁectcd {0 a shared brand name or common ownership. The test requires aclivitiss by a store thal
ate significantly associated with cstablishing and maintaining Online company’s market.

Tn reviewing [he cases, this matler appears 10 be the closest (o the Connecticut Saks case
with catalogues sent to (he store stall and the store offering services to anyone and a Saks credit
card that could be used at either the store o internet company. [ndeed, this maller involves less
contucts in some ways than i, Tammany whers the contpuler could by a pre-sct program source
inventory from the internet company and the online company advertised thal its products could he
returned to the physical store. Both Barnesandnoble.comand Bovders Online found that an online

company representing and advertising (hat its purchases could be returned 1o a physical store was
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4 service that the store then provided for the inlernet company. That argumenl was rejected by Sz,
Fammany lhat found that while the store treated the sister company’s online retums slightly beller
{han returns from other vendors, such treatmenl was not comparable to sales activily undertalen
by in-stale sales agent. St Tammany cited to Tn re Scholastic Boolr Clubs, Inc., 260 Kan, 528
(1996) which found nexus when an nutr;n'f'—stﬂtﬂ vendor used Kansas teachers to sell books lo
students.

Here, Online does nol advertise that relurns can be made to the store. The store aceepts all
retutns if il carries the product and does not give s bene (it to an Online returns, The store does not
accept deliveries from Online [0r customers. The eredit card and gift card can be used
interchangeably. There are no loyalty programs thal are housht from the store for the inlernct
company. The siore does not adverlisc the Online wehsits. The website address is not on any
.%tcrre; veccipts or advertising or signs. The store oflers services like measuring and testing fabric
that are available o anyone who then can purchase from anywhere. While the sister compamies
share 1 brand name, (here are no services that the store performs that are sigmilicantly associated
with Online’s ability to establish and maintain a market in this state.

VI. FINDINGS OF FACT

| On or about Cetober 11, 2013, the Division 1ssued i MNolice in responsc to the
Company Onling’s request for hearing filed wilh the Division.

2 A hearing in this matter was held on Apeil 12, Tune 14, and Jupe 15, 2016. The parties
were represented by counsel who timely submilted briefs by January 21, 2017.

A, A sales and use lax field audit was conduction by the Divigion on the Company

Online for the period of Iebruary 9, 2009 through Junc 30, 2011
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The facls contained in Sections TV and V are reincorporated by reference herein.'*

4.
YI1L CONCLUSIONS OF LAW

Bascd on (he testimony and facts presented:

8 The Division has jurisdiction over this maller pursuant to RJ. Gen. Laws § 44-1-1 et

seq., R, Cen, Taws § d4-18-1 ef veq., and R.L Gen. Laws § 44-10-1 ef seg.

2 There is no substantial nexus between {he Rhode lsland Retail store and Online.

VII. RECOMMENDATION

Based on the ubove analysis, the Hearing Officer recommends as follows:

‘Ihe Taxpayer’s appeal of the Notice of Deficiency issucd by the Division to the Taxpayer is

sustained.

Date: Maahr 1S, 2ot 7

(Tatherine T, Wamen
[Tearing Officer

ORDER

| have read the Hearing Officer’s Decision and Reeommendation in this maller, and Thercby
talce the lollowing action with regard (o the Decision and Reeonnmendation:
) 1/ ADOPT

~ REIJECT
_MODIFY

Dated: _ f’ﬂﬁ 3/!53 %ﬁﬁ%“ _

Mectia 5, Savags
Tax Admimstrator

in ils briefs an sxrensive list of “proposed finding of facts.™ Its proposed finding ol facts
re and Online, but also included chavavterizations of testimony- The

W Thi axpayer submitted
the store and Online operated as

included proposed (acts regarding the Retail sto
unclersigned has reviewed all the evidence and muide detenminalions reparding how

set forth above, Those are the inding of [acts.
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NOTICE OF APPELLATE RIGHTS

THIS DECISION CONSTITUTES A FINAL ORDER OF THE DIVISION. 'TIIIS
ORDER MAY BE APPEALED TO THE STXTII DIVISION DISTRICT COURT
PURSUANT TO THE FOLLOWING WLIICH STATLES AS FOLLOWS:

R.L Gen, Laws § 44-19-18 Appeals

Appeals from administrative arders or decisions made pursuunt to any provisions of
(his chupter are to the sixth (6th) division district court pursuant to chapter 8 ol title 8.
The taxpayer's right Lo appeal under this chapter is expressly made conditiomal upon
prepayment of all taxes, inlercst, and penaltics, unless the taxpayer moves for and 15
granted an cxemption [fom the prepayment requiterment pursuant 1o § B-8-20.

CERTIFICATION

T hereby certify that on the HM_' day of October, 2018 a copy of the above Decision and
Notice ol Appellate Rights were scut by first class mail, postage prepaid to the Taxpayer’s attorneys’
addresses on file with the Division of Taxation and by hand delivery to Bernard Lemos, Hsquire,

Department of Revenue, One (‘apitol ITill, Providence, R1 02905,
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