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DECISION

L INTRODUCTION

The above-entitled matter came for hearing pursuant to an Order to Show Cause, Notice of
Administrative Hearing, and Appointment of Hearing Ofﬁcer (“Order to Show Cause™) issued on
April 23, 2026 to the above-captioned taxpayer (“Taxpayer”) by the Division of Taxation
(“Division”) in response to a request for hearing. A ﬁearing was held on May 27, 2026. The
Diviéion was represented by counsel, and the Taxpayer was represented by an officer of the
Taxpayer company.

II. JURISDICTION

The Division has jurisdiction over this matter pursﬁant to R.I. Gen. Laws § 44-1-1 ef segq.,
R.I. Gen. Laws § 44-20-1 ef seq., and 280-RICR-20-00-2 Administrative Hearing Procedures.
III. ISSUE
Whether the Taxpayer owes the cigarette and/or other tobacco products and/or ENDS
products tax and penalties assessed by the Division, and if so, what sanctions, if any, should be

imposed.



IV.  MATERIAL FACTS AND TESTIMONY

(“Inspector”), Tax Investigator, testified on behalf of the Division. He
testified he and his partner conducted an inspection on April 10, 2025 of the Taxpayer. He testified
they seized bunstamped cigarette cartons. He testified they found other tobacco products (“OTP”),
Backwood cigars, and requested invoices from the clerk. He testiﬁéd the invoices shown did not
list any of said cigars and were from January, 2025 when said cigars’ manufacturing date was from
February, 2025. He testified that sinée there was no proof of OTP tax being paid, they seized the
OTP. He testified they found flavored electronic nicotine delivery systems (“ENDS” or “Vapes™)
which are prohibited to be sold and additionally, the Taxpayer had no invoices to show any taxes
were paid on said Vapes. Therefore, he testified they seized the ENDS products. He testified they
prepared a seizure report listing for each category of seizures and left them at the Taxpayer’s. He
testified he also prepared a compliance report detailing the seizures. He testified he took
photographs during the inspection showing some of the seized items. He testified the Taxpayer
had an opportunity to provide invoices after the seizures to show proof of payment of tax but did
not. Division’s Exhibits Ten (10), 16, 22 (compliénée report); 11 (ENDS seizure report); 17 (OTP
seizure report); 23 (cigarette seizure report); and 26 (photographs taking during inspection).

On cross-examination, the Inspector testified he never saw (“Owner™) at the
Taxpayer’s premises. He testified the familiar face he saw at the Taxpayer’s was
(“Relation”). On redirect examination, the Inspector testified that only the Owner’s name is on the
Taxpayer’s Secretary of State’s records. He testified the Relation’s name does not appear on any
Taxpayer documents. On re-cross examination, the Inspector testified there is no doubt the Owner
is the Taxpayer’s owner so is responsible as the owner but there would be doubt that he was

responsible for “this.”



(“Auditor”), Principal Tax Auditor, testified that he is familiar with the
Taxpayer. He testified that tax stamps are required on cigarettes and unstamped cigarettes are
contraband by law. He testified that all retailers must keep invoices of products purchased to verify
tax was paid. He testified the OTP and ENDS products which did not have invoices showing proof
of tax paid were seized. He testified that ENDS products that seized were all flavored which means
they were not tobacco or menthol ﬂavbred. He testified the Division reviews various sources to
identify whether an ENDS product is flavored. He testified that penalties are calculated using
retail prices so that they will review vendor listings for ENDS products to find retail prices. He
testified that Division’s Exhibit 27 contains online vendor listings for the seized ENDS products.
The Auditor testified that a notice of cigarette dealer’s license revocation was issued for
each category of violation. He testified that assessments for the OTP seizure, the ENDS seizure,
and the cigarettes seizure were issued. He testified the Division assessed the statutory tax and
penalties (a) and (b) under the statute for the seized OTP, cigarettes, and ENDS products. He
testified that for penalty (a), a factor of 11 times the retail value was used since fhis was a second
offense in 24 months with a factor of five (5) for each offense and an additional factor of one (1)
for having no invoices. He testified that ﬁenalty (b) is up to five (5) times the tax due or $1,000
whichever is greater. He téstiﬁed that while this was the Taxpayer’s seventh offense, the Division
used the maximum factor of five (5) for penalty (b). There was no cross-examination. Division’s
Exhibits Eight (8); 14; 20 (cigarette dealer’s license notices of revocation); 12; 18; 24 (audit
reports); Nine (9) (ENDS assessment); 15 (OTP assessment); and 21 (cigarette assessment). He
testified that by statute, if an assessment is not paid after 30 days, interest starts accruing.
The Owner testified on the Taxpayer’s behalf. He testified that he was not aware of the

criminal activity going on at the business, and there has been a lot of fraud, but a formal law is



preventing proper justice from being applied. On cross-examination, the Owner testified he
believed there was someone else who was an officer of the Taxpayer was responsible for this but
- he has no documents to show that.

V. DISCUSSION

A. Legislative Intent

The Rhode Island Supreme Court has consistently held that it effectuates legislative intent
by examining a statute in its entirety and giving words their plain and ordinary meaning. In re
Falstaff Brewing Corp., 637 A.2d 1047 (R.I. 1994). If a statute is clear and unambiguous, “the
Court must interpret the statute literally and must give the words of the statute their plain and
' ordinary meanings.” Oliveira v. Lombardi, 794 A.2d 453, 457 (R.1. 2002) (citation omitted). The
Court has also established that it will not interpret legislative enactments in a manner that renders
them nugatory or that Wouid produce an unreasonable result. Defenders of Animals v. Dept. of
Environmental Management, 553 A.2d 541 (R.I. 1989). In cases where a statute may contain
ambiguous language, the Supreme Court has consistently held that the legislative intent must be
considered. Providence Journal Co. v. Rodgers, 711 A.2d 1131 (R.I. 1998).

B. Relevant Statutes

R.I. Gen. Laws § 44-20-12! imposes a tax on cigarettes sold. R.I. Gen. Laws § 44-20-13.2
imposes tax on “other tobacco products.” Inspections of cigarette dealers are allowed by R.I. Gen.

Laws § 44-20-40.1. R.I. Gen. Laws § 44-20-51.1 provides for administrative penalties for the

'R.I. Gen. Laws § 44-20-12 provides as follows:

A tax is imposed on all cigarettes sold or held for sale in the state. The payment of the tax to be
evidenced by stamps, which may be affixed only by licensed distributors to the packages containing such
cigarettes. Any cigarettes on which the proper amount of tax provided for in this chapter has been paid,
payment being evidenced by the stamp, is not subject to a further tax under this chapter. The tax is at the
rate of two hundred twenty-five (225) mills for each cigarette.

4



violation of the tax laws. In addition, R.I. Gen. Laws § 44-20-8% provides for the suspension or
revécation of a cigarette dealer’s license.

C. Relevant Statutes and History of the Sale of Flavored ENDS Products

R.I. Gen. Laws § 23-1-55 through R.I. Gen. Laws § 23-1-58 were effective on January 1,
2015, and provided the Department of Health (“DOH”) with authority over the licensing of ENDS
sellers. P.L. 2014, ch. 182, § 2 and P.L. 2014, ch. 223, § 2. Pursuant to thosle statutes, DOH
issued Rules and Regulations for Licensing of Electronic Nicotine-Delivery System Distributors
and Dealers effective May, 2015. Oﬁ October 4, 2019, DOH promulgated an emergency
regulation amending said regulation to prohibit the sale of flavored ENDS products. 216-RICR-
50-15-6, Licensing of Electronic Nicotine-Delivery System Distributors and Dealers. That ban
became permanent by the promulgation of the amended DOH regulation on March 26, 2020.

Thus, the sale of flavored ENDS products has been prohibited in Rhode Island since
October 4, 2019. Effeotive January 1, 2025, the licensing, taxing, and enforcement of ENDS
products was moved to the Division. The Division now has the authority for the licensing of
ENDS sel'lers. The selling of flavored ENDS products was prohibited by statute. ENDS products
are now also taxed, and the Division has the authority to seize any ENDS products that are in

violation of tax laws and/or the statutory prohibition of flavored ENDS products. As aresult, R.I.

2R.L Gen. Laws § 44-20-8 provides in part as follows:

Suspension or revocation of license. The tax administrator may suspend or revoke any license
under this chapter for failure of the licensee to comply with any provision of this chapter or with any
provision of any other law or ordinance relative to the sale or purchase of cigarettes or other tobacco
products. The tax administrator may also suspend or revoke any license for failure of the licensee to
comply with any provision of chapter 19 of title 44 and chapter 13 of title 6, and, for the purpose of
determining whether the licensee is complying with any provision of chapter 13 of title 6, the tax
administrator and his or her authorized agents are empowered, in addition to authority conferred by §
44-20-40, to examine the books, papers, and records of any licensee. *** Any person aggrieved by the
suspension or revocation may apply to the administrator for a hearing as provided in § 44-20-47, and
may further appeal to the district court as provided in § 44-20-48.
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Gen. Laws § 23-1-55 through § R.I. Geﬁ. Laws § 23-1-58 were repealed by P.L. 2024, ch. 117,
art. 6, § 5, effective January 1, 2025.

These new legislative changes made many amendments to R.I. Gen. Laws § 44-20-1 et
seq. that were effective January 1, 2025. R.I. Gen. Laws § 44-20-13.23 was amended to impose

tax on ENDS products. P.L.2024, ch. 117, art. 6, § 16. R.I Gen. Laws § 44-20-61% was enacted

3R.1. Gen. Laws § 44-20-13.2 now provides in part as follows:
Tax imposed on other tobacco products, smokeless tobacco, cigars, pipe tobacco products, and
electronic nicotine-delivery products. v
(a) A tax is imposed on all other tobacco products, smokeless tobacco, cigars, pipe tobacco
products, and electronic nicotine-delivery system products sold, or held for sale in the state by any
person, the payment of the tax to be accomplished according to a mechanism established by the
administrator, division of taxation, department of revenue. The tax imposed by this section shall be as
follows: :
(1) For all other tobacco products, smokeless tobacco, cigars, and pipe tobacco
products, at the rate of eighty percent (80%) of the wholesale cost of other tobacco products,
cigars, pipe tobacco products, and smokeless tobacco other than snuff.
(2) Notwithstanding the eighty percent (80%) rate in subsection (a)(1) of this section,
in the case of cigars, the tax shall not exceed fifty cents ($.50) for each cigar.
(3) At the rate of one dollar ($1.00) per ounce of snuff, and a proportionate tax at the
like rate on all fractional parts of an ounce thereof. Such tax shall be computed based on the net
weight as listed by the manufacturer; provided, however, that any product listed by the
manufacturer as having a net weight of less than 1.2 ounces shall be taxed as if the product has
a net weight of 1.2 ounces.
‘ (4) Effective January 1,2025:

(i) For electronic nicotine-delivery system products that are prefilled, sealed by
the manufacturer, and not refillable, at the rate of fifty cents per milliliter ($0.50/mL) of
the e-liquid and/or e-liquid products contained therein; and

(ii) For any other electronic nicotine-delivery system products, at the rate of ten
percent (10%) of the wholesale cost of such products, whether or not sold at wholesale,
and if not sold, then at the same rate upon the use by the wholesaler.

(iii) Existing Inventory Floor Tax, ¥**
ok

(2) Effective January 1, 2025, all other tobacco products, except for cigars, and electronic nicotine-
delivery system products sold at wholesale in Rhode Island must be sold by a Rhode Island licensed
distributor, manufacturer, or importer, and purchases of other tobacco products, except for cigars, and/or
electronic nicotine-delivery system products, from an unlicensed distributor, manufacturer, or importer are
prohibited. Any other tobacco products, except for cigars, and/or electronic nicotine-delivery system products
purchased and/or obtained from an unlicensed person shall be subject to the terms of this chapter including,
but not limited to, § 44-20-15 and shall be taxed pursuant to this section.

*R.L Gen. Laws § 44-20-61 provides in part as follows:
Product restrictions on electronic nicotine-delivery system products.
(a) For purposes of this section, the following terms shall have the following meanings:

(1) “Characterizing flavor” means a distinguishable taste or aroma, other than the taste or
aroma of tobacco or menthol, distinguishable by an ordinary consumer, imparted either prior to, or
during, consumption of an electronic nicotine-delivery system product or component part thereof,
including, but not limited to, tastes or aromas relating to any fruit, mint, wintergreen, chocolate,
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to prohibit the sale of flavored ENDS products. P.L. 2024, ch. 117, art. 6, § 17. R.I. Gen. Laws
§ 44-20-15° was amended to include that ENDS sold in violation of State law would be considered
contraband and subject to cénﬁscation; the definition of sale in R.I. Gen. Laws § 44-20-1(15)° was

amended to include ENDS products; and the penalty statute, R.I. Gen. Laws § 44-20-51.1,7 was

vanilla, honey, candy, cocoa, dessert, alcoholic beverage, herb, or spice or which impart a cooling
or numbing sensation. The determination of whether an electronic nicotine-delivery system product
has a characterizing flavor shall not be based solely on the use of additives, flavorings, or particular
ingredients, but shall instead consider all aspects of a final product including, but not limited to,
taste, flavor and aroma, product labeling, and advertising statements. A flavor shall be presumed to
be a characterizing flavor if a dealer, manufacturer, or distributor has made a statement or claim
directed to consumers or the public about such flavor, whether expressed or implied, that it has a
distinguishable taste or aroma (other than the taste or aroma of tobacco or menthol).
(2) “Flavored electronic nicotine-delivery system product” means any electronic nicotine-
delivery system product that imparts a characterizing flavor.
(b) The sale, or offer for sale of, or the possession with intent to sell or to offer for sale, flavored
electronic nicotine-delivery system products to consumers within the state of Rhode Island is hereby
prohibited, ***

3R.1. Gen. Laws § 44-20-15 provides in part as follows: »

Confiscation of contraband cigarettes, other tobacco products, electronic nicotine-delivery
system products, and other property. (a) All cigarettes, other tobacco products, and/or electronic
nicotine-delivery system products that are held for sale or distribution within the borders of this state in
violation of the requirements of this chapter or federal law are declared to be contraband goods and may
be seized by the tax administrator or the tax administrator’s agents, or employees, or by any sheriff, or
the sheriff’s deputy, or any police officer when directed by the tax administrator to do so, without a
warrant. All contraband goods seized by the state under this chapter shall be destroyed.

8 R.L Gen. Laws § 44-20-1(15) provides as follows:

Whenever used in this chapter, unless the context requires otherwise:

kKK

(15) “Sale” or “sell” means gifts, exchanges, and barter of cigarettes and/or other tobacco
products and/or electronic nicotine-delivery system products. The act of holding, storing, or keeping
cigarettes and/or other tobacco products and/or electronic nicotine-delivery system products at a place
of business for any purpose shall be presumed to be holding the cigarettes and/or other tobacco products
and/or electronic nicotine-delivery system products for sale. Furthermore, any sale of cigarettes and/or
other tobacco products and/or electronic nicotine-delivery system products by the servants, employees,
or agents of the licensed dealer during business hours at the place of business shall be presumed to be a
sale by the licensee.

"R.L Gen. Laws § 44-20-51.1 provides as follows:

Civil penalties. (a) Whoever omits, neglects, or refuses to comply with any duty imposed upon
them by this chapter, or to do, or cause to be done, any of the things required by this chapter, or does
anything prohibited by this chapter, shall, in addition to any other penalty provided in this chapter, be
liable as follows:

(1) For a first offense in a twenty-four-month (24) period, a penalty of not more than ten (10)
times the retail value of the cigarettes, other tobacco products, and/or electronic nicotine-delivery system

products involved; and
kK



amended to include ENDS products. P.L.. 2024, ch. 117, art. 6, § 16. Inspections of ENDS dealers
are now allowed by RI Gen. Laws § 44-20-40.1.% Id.

D. The Taxpayer

Prior to hearing, the Owner represented the Taxpayer is no longer in business. While this
was not put on the record, the undersigned takes note that a google search of the Taxpayer’s address
indicates that there is now a restaurant at that location and not a convenience store.

However, the Owner was the named president of the Taxpayer at the time of the April 10,
2025 inspection when the Taxpayer was still open vfof business. The Taxpayer was issued a retail
sales permit and cigarette dealer’s license for the period of July 1, 2024 through June 30, 2025.
The Owner testified that he was not involved in the business. In his closing, he indicated that the
lease and business were not in his name, and he did not corﬁmunicate with vendors. Indeed, iﬁ his
request for hearing he mentioned the Relation was the one who was involved in the business, and
the Relation was the “familiér face” about which the Inspector testified. Division’s Exhibit 13.
Nonetheless, there is no evidence that this individual was a responsible officer of the Taxpayér

even if he was the one ordering the products.

(b) Whoever omits, neglects, or refuses to comply with any duty imposed upon them by this
chapter, or to do, or cause to be done, any of the things required by this chapter, or does anything
prohibited by this chapter, shall, in-addition to any other penalty provided in this chapter, be liable for a
penalty of one thousand dollars ($1,000) or not more than five (5) times the tax due but unpaid,
whichever is greater. :

(c) When determining the amount of a penalty sought or imposed under this section, evidence
of mitigating or aggravating factors, including history, severity, and intent, shall be considered.

8 R.I. Gen, Laws § 44-20-40.1 provides as follows:

Inspections. (a) The administrator or the administrator’s duly authorized agent shall have
authority to enter and inspect, without a warrant during normal business hours, and with a warrant during
nonbusiness hours, the facilities and records of any manufacturer, importer, distributor, or dealer.

(b) In any case where the administrator or the administrator’s duly authorized agent, or any
police officer of this state, has knowledge or reasonable grounds to believe that any vehicle is
transporting cigarettes, other tobacco products, or electronic nicotine-delivery system products in
violation of this chapter, the administrator, such agent, or such police officer, is authorized to stop such
vehicle and to inspect the same for confraband cigarettes, contraband other tobacco products, or
contraband electronic nicotine-delivery system products.



R.I. Gen. Laws § 44-20-1(15) provides that the act of holding, storing, or keeping
cigarettes, OTP, or ENDS products at a place of business for any purpose is presumed to be holding
those products for sale. By stétute, any sale of cigarettes, OTP, or ENDS ﬁroducts by the servants,
employees, or agents of the licensed dealer during business hours at the place of business shall be
presumed to be a sale by the licensee. In other words, while the Relation may not have been
personaliy honest with the Owner, if the Relation was working at the store and selling said
products, those sales are presumed to be a sale by the licensee. Indeed, the licensee, the Taxpayer,
is responsible for any such sales by statute. |

E. Whether the Taxpayer Owes the Tax Assessments on Seized Products

The testimony was undisputed that no tax had been paid on the OTP, ENDS products, and |
cigarettes. The cigarettes did not have any tax stamps to evidence proof of tax paid. The Taxpayer
did not provide any proof of the payment of tax for the OTP or ENDS products.

The testimony was the applicable statutory tax for OTP, cigarettes, and ENDS was applied
to the seized OTP, cigarettes, and ENDS products. The Taxpayer did not challenge the calculation
of the taxes owed. The Taxpayer did not provide any evidence that it paid tax on any of the seized
products. Thus, the Taxpayer owes the applicable for the seized tobacco products.

F. Whether the Seized Products are Flavored

R.I Gen. Laws § 44-20-61 defines “characterizing flavor” and provides how to determine
whether an ENDS product contains a characterizing flavor. A characterizing flavor “means a -
distinguishable taste or aroma, other than the taste or aroma of tobacco or menthol, distinguishable
by an ordinary consumer, imparted either prior to, or during, cohsumption of an electronic nicotine-

delivery system product or component part thereof.” It includes “fruit,” “vanilla,” “tastes,” or



“aromas.” The statute further provides the determination of whether there is a characterizing
flavor:
shall not be based solely on the use of additives, flavorings, or particular
ingredients, but shall instead consider all aspects of a final product including, but not
limited to, taste, flavor and aroma, product labeling, and advertising statements. A
flavor shall be presumed to be a characterizing flavor if a dealer, manufacturer, or
distributor has made a statement or claim directed to consumers or the public about
such flavor, whether expressed or implied, that it has a distinguishable taste or aroma
(other than the taste or aroma of tobacco or menthol).
Thus, the statute provides the determination of whether a ENDS product is flavored cannot
-be based solely on the use of additives, flavorings, or particular ingredients. Instead, all aspects of
a final product including, but not limited to taste, flavor and aroma, product labeling, and
advertising statements shall be considered.
Dealer, manufacturer, and distributor are all defined by R.I. Gen. Laws § 44-20-1.° R.IL

Gen. Laws § 44-20-1 defines these terms as “[w]henever used in this chapter, unless the context

requires otherwise.”

?R.L. Gen. Laws § 44-20-1 provides in part as follows:
Definitions. Whenever used in this chapter, unless the context requires otherwise.
®k ok
(3) “Dealer” means any person whether located within or outside of this state, who sells or
distributes cigarettes and/or other tobacco products and/or electronic nicotine-delivery system products
to a consumer in this state.
(4) “Distributor” means any person:

(i) Whether located within or outside of this state, other than a dealer, who sells or
distributes cigarettes and/or other tobacco products and/or electronic nicotine-delivery system
products within or into this state. Such term shall not include any cigarette or other tobacco
product manufacturer, export warehouse proprietor, or importer with a valid permit under 26
U.S.C. § 5712, if such person sells or distributes cigarettes and/or other tobacco products and/or
electronic nicotine-delivery system products in this state only to licensed distributors, or to an
export warehouse proprietor or another manufacturer with a valid permit under 26 U.S.C. §
5712 :

(ii) Selling cigarettes and/or other tobacco products and/or electronic nicotine-delivery
system products directly to purchasers in this state by means of at least twenty-five (25) vending
machines; :

(iii) Engaged in this state in the business of manufacturing cigarettes and/or other
tobacco products and/or electronic nicotine-delivery system products or any person engaged in
the business of selling cigarettes and/or other tobacco products and/or electronic nicotine-
delivery system products to dealers, or to other persons, for the purpose of resale only; provided,

_that seventy-five percent (75%) of all cigarettes and/or other tobacco products and/or electronic
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By statute, all aspects of the final prodgct including product labeling can be considered in
determining whether a ENDS product is flavored. In this matter, the product names included as
follows: mint, pineapple, strawberry, watermelon kiwi, watermelon strawberry, mango, blueberry
raspberry, kiwi, strawberry. These names are taken from the seizure report signed by the store
clerk and the compliance report. Division’s Exhibits 11 (ENDS product seizure report) and Ten
(10) (compliance report).® Photographs taken of the seizure products on the day of the inspection»
included the mint Vape and the strawberry Vape. Division’s Exhibit 26.

The ENDS product labels for the seized Vapes all stated the products were either mint or
fruit flavored. Under the statute, a flavor shall be presumed to be a characterizing flavor if a
manufacturer has made a statement or claim directed to consumers or the public about such ﬂavbr,
whether expressed or implied, that it has a distinguishable taste or aroma. The manufacturer has
named the products to be mint flavored or fruit flavored. Naming the products to be a fruit or mint
ﬂavor»is a direct statement or claim directed to consumers or the public about the products haﬁng

a distinguishable taste or aroma of either mint or a fruit flavor.

nicotine-delivery system products sold by that person in this state are sold to dealers or other
persons for resale and selling cigarettes and/or other tobacco products and/or electronic
nicotine-delivery system products directly to at least forty (40) dealers or other persons for
resale; or A
(iv) Maintaining one or more regular places of business in this state for that purpose;
provided, that seventy-five percent (75%) of the sold cigarettes and/or other tobacco products
and/or electronic nicotine-delivery system products are purchased directly from the
manufacturer and selling cigarettes and/or other tobacco products and/or electronic nicotine-
delivery system products directly to at least forty (40) dealers or other persons for resale.
Hokok .
(10) “Manufacturer” means any person who manufactures, fabricates, assembles, processes, or
labels a finished cigarette and/or other tobacco products and/or electronic nicotine-delivery system
products.

19 The undersigned notes that the seizure report indicated Bugatti strawberry melon and a Bugatti raspberry kiwi
products were seized while the compliance report stated Bugatti strawberry and Bugatti raspberry melon products
were seized. However, this is due to transposing a hand written seizure report into the typed compliance report. The
audit report agreed with the flavors as listed in the seizure report. Division’s Exhibit 12. The number units and ML
per unit and retail price are all the same. And all flavors listed are mint or fruit flavors.

11



Based on the foregoing, there is enough evidence to make a finding pursuant to R.I. Gen.
Laws § 44-20-61, the seized ENDS products were flavored éo that the Taxpayer violated R.1. Gen.
Laws § 44-20-61. However; it is noted that regardless of whether the seized ENDS products were
flavored or not, the Taxpayer provided no proof of tax paid on the Vapes so still would owe tax
even if they were not flavored.

G. What Sanctions Should be Imposed for the Various Seizures

1. Penalties (a) and (b)

R.I. Gen. Laws § 44-20-51.1(a) provides ’thét for a first offense in a 24 month period, a
penalty of not more than ten (10) times the retail value of the cigarettes and/or other tobacco
ﬁ products involved “shall” be imposed. The statute further provides that for a second or subsequent
offense in a 24 month period, a penalty of not more than 25 times the retail value of the cigarettes
and/or other tobacco products involved “shall” be imposed. R.I. Gen. Laws § 44-20-51.1(b)
provides that a penalty of nét more than five (5) times the tax due or $1,000 whichever is greater
shall be imposed. Penalty (b) does not reset the clock for violations Within a 24 month period as
does penalty (a). R.L Gen.. Laws § 44-20-51.1(c) provides that when determining the penalty to
be imposed, mitigating and aggravating factors such as history, severity, and intent shall be
considered when imposing penalties (a) and (b). The Division seeks monetary penalties for the
seized OTP, cigarettes, and ENDS products pursuant to R.I. Gen. Laws § 44-20-51.1(a) and (b).

2. The Taxpayver’s Violations

As noted in the audit report, the Taxpayer had its sixth violation on November 19, 2023 so
that makes the Taxpayer’s April 10, 2025 violation its seventh violation overall and its second
violation within 24 months. See also Division’s administrative decision, 2024 WL 5207176

(R.I.Div.Tax.) (“2024 Decision”)
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This offense was the Taxpayer’s second offense in 24 months. The Division imposed
penalty (a) with a factor of 11. The statute allows for penalty (a) to be up to 25 times the retail
value of the tobacco product for a second or subsequent offense within 24 months. The Division’s.
testimony showed that a factor of five (5) is used by the Division for each offense so as this was
the second offense within 24 months, a factqr of ten (10) was used in penalty (a). An additional
factor of one (1) for having no invoices was added so that a factor of 11 was used to calculate
penalty (a). Penalty (b) was assessed as five (5) times the tax due as this was the seventh offense
but the statutory factor to be used at most is a five (5) so the Division did not use a factor equaling
the number of violations. Penalty (b) mandates either the factor used or $1,000 be imposed
whichever is greater. The Division considered mitigatiﬁg or aggravating factors such as history,
severity, and intent in determining the penalties. Here, the penalties were increased due to it being
the Taxpayer’s second offense in 24 months for penalty (a) and its seventh offense for penalty (b).

Therefore, the Division properly imposed administrative penalties for this violation.

3. Whether Dealef’s License Should be Revoked
The Taxpayer’s cigarette dealer’s license has Aalready been revoked by the Division in the
Division’s 2024 Decision. The parties agreed that said decision was appealed to the Sixth District
Court; however, no final decision has been issued by the Court upholding or overturning the
revocation of said license. There is no statutory provision for an automatic stay of a revocation on
appeal nor does there appear to be an issuance by the Court of a stay of the revocation. Nonetheless,
the Taxpayer was open about three (3) months!'! after the revocation of its cigarette dealer’s license

during which it was subject to the inspection at issue.

1 The 2024 Decision was issued on December 19, 2024 with the revocation to take effect 31 days later.
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Along with the monetary penalties that “shall” be imposed under the statute, R.I. Gen.
Laws § 44-20-8 provides that a suspension or révocation of a cigarette dealer’s license “may” be
imposed. R.I. Gen. Laws § 44-20-51.1(c) provides that when determining the administrative
penalty to be imposed, mitigating and aggravating factors including severity, history, and intent
shall be considered. The suspension and revocation statute does not contain the same kind of
factors as those found in the administrative penalty statute. Supra. It also does not provide a look
back of two (2) years when determining ‘ﬁrst or subsequent offences. Instead, it provides that a
license may be suspended or revoked for failure to comply with that chapter or with any other law
or ordinance relative to the sale or purchase of cigarettes or other tobacco products and for failure
to comply with R.I. Gen. Laws § 44-19-1 ef seq. or R.I. Gen. Laws § 6-13-1 ef seq.

Nonetheless, in considéring whether a licensee’s violations merit either a suspension or a
revocation in addition to the mandatory monetary penalties, an agency does not have unbridled
discretion but rather must determine the appropriate penalty in light of the relevant facts. Chernov
Enterprises, Inc. v. Sarkas, 284 A.2d 61 (R.I'. 1971). Not all violations merit a revocation and not
all violations merit a suspension of the same amount of time. There are several factors to be
considered - even if they are not specifically delineated in the suspension and revocation statute -
to assure that the sanction imposed is not disproportionate. Such a determination includes
consideration of relevant facts to the licensee and its violations such as disciplinary history, the
seriousness of violations, and type of violations. E.g. Jake and Ella’s Inc. v. Department of
Business Regulation, 2002 WL977812 (R.I. Super.) and John Hope Settlement House, Inc. v.
DCYF et al., 2017 WL 2021402 (R.I.Super.).

+ As detailed in the 2024 Decision, the Taxpayer had six (6) prior violations since 2019. The

Taxpayer had an egregious first violation in 2019 and then two (2) months later refused to allow
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an inspection. In 2021, an inspection found untaxed products and again in early 2023. In late
2023, untaxed OTP was found during another inspection. For the late 2023 inspection, the
Taxpayer provided the Division with a fraudulent invoice to try to show it had paid taxes on the
seized products. The 2024 Decision concluded the Taxpayer’s type and pattern of behavior since
2019 showed that it systematically, continuously, and repeatedly tried to avoid paying taxes, and
that such behavior justified the revocation of the cigarette dealer’s license.

Within three (3) rﬂonths of the revocation of the Taxpayer’s cigarette dealer’s license,!? the
Taxpayer was selling untaxed cigarettes, untaxed OTP, and untaxed and flavored ENDS products
in violation of the taxing statute. If for any reason, the Court reduced the 2024 Decision’s
revocation to some kind of suspension, the Taxpayer’s violation in relation to cigarettes, OTP, and
ENDS just three (3) months after the revocation of its license, would once agéin merit revocation
as again the Taxpayer’s type and pattern of behavior since 2019 showed that it systematically,
continuously, and repeatedly tried to avoid paying taxes.

4. Interest

As testified at hearing, the imposition of interest after the nonpayment of an assessment by

its due date is authorized by R.I. Gen. Laws § 4451—7.13

VI. FINDINGS OF FACT

1.  OTPand cigarettes and ENDS products for which no tax was paid were seized from

the Taxpayer on April 10, 2025. The seized ENDS products were flavored.

121t is noted that the Taxpayer is apparently out of business.

B R.1. Gen. Laws § 44-1-7 provides in part as follows:

Interest on delinquent payments. (a) Whenever the full amount of any state tax or any portion
or deficiency, as finally determined by the tax administrator, has not been paid on the date when it is due
and payable, whether the time has been extended or not, there shall be added as part of the tax or portion
or deficiency interest at the rate as determined in accordance with subsection (b) of this section,
notwithstanding any general or specific statute to the contrary.
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2. The Order to Show Cause was issued on April 23, 2026.
3. A hearing was held on May 27, 2026 with the parties resting on the record. The
Division was represented by counsel, and the Taxpayer was represented by a company officer.

4. The facts contained in Section IV and V are reincorporated by reference herein.

VII. CONCLUSIONS OF LAW

Based on the testimony and facts presented:

1’. The Division has jurisdiction over this matter pursuant to R.I. Gen. Laws § 44-1-1 et
seq., RI. Gen. Laws § 44-20-1 et seq., and the 280-RICR-20-00-2 Administrative Hearing
Procedures.

2. The Taxpayer owes the assessed OTP tax and cigarette tax and ENDS products tax
and penalties and any accrued interest.

3. The Taxpayer’s cigarette dealer’s license shall be revoked.

VIII. RECOMMENDATION

Based on the above analysis, the Hearing Officer recommends as follows:

Pursuant to R.I. Gen. Laws § 44-20-1 ef seq., R.1. Gen. Laws § 44-20-12, R.I. Gen. Laws |
§ 44-20-13.2, and R.I. Gen. Laws § 44-20-51.1, the taxes and penalties were properly assessed on
the Taxpayer’s OTP and cigarettes and ENDS products seizures as set forth above. Pursuant to
R.I. Gen. Laws § 44-20-61, the seizéd ENDS products are flavored under the statute. Pursuant to
R.I. Gen. Laws § 44-1-7, the Taxpayef owes any accrued interest on said assessments.

Pursuant to R.I. Gen. Laws § 44-20-8, the Taxpayer’s cigarette dealer’s license shall be
revoked again effective immediately.

The taxes and penalties and any interest owed by the Taxpayer shall be due to the Division

by the 31% day after the execution of this decision.
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Date: jﬂ\éi’f{hﬂé % %é&,

Catherine R. Warren
Hearing Officer

ORDER

I have read the Hearing Officer's Decision and Recommendation in this matter, and I hereby
take the following action with regard to the Decision and Recommendation:

[P ADOPT

________ REIECT
MODIFY

Dated: é///ﬂ 5/Q(ﬂ WW

Neena S. Savage
Tax Administrator

NOTICE OF APPELLATE RIGHTS

'THIS DECISION CONSTITUTES A FINAL ORDER OF THE DIVISION. THIS
ORDER MAY BE APPEALED TO THE SIXTH DIVISION DISTRICT COURT
PURSUANT TO THE FOLLOWING WHICH STATES AS FOLLOWS:

R.I. Gen. Laws § 44-20-48 Appeal to district court.

Any person aggrieved by any decision of the tax administrator under the
provisions of this chapter may appeal the decision within thirty (30) days thereafter to
the sixth (6th) division of the district court. The appellant shall at the time of taking an
appeal file with the court a bond of recognizance to the state, with surety to prosecute
the appeal to effect and to comply with the orders and decrees of the court in the
premises. These appeals are preferred cases, to be heard, unless cause appears to the
contrary, in priority to other cases. The court may grant relief as may be equitable. If
the court determines that the appeal was taken without probable cause, the court may
tax double or triple costs, as the case demands; and, upon all those appeals, which may
be denied, costs may be taxed against the appellant at the discretion of the court. In no
case shall costs be taxed against the state, its officers, or agents. A party aggrieved by
a final order of the court may seek review of the order in the supreme court by writ of
certiorari in accordance with the procedures contained in § 42-35-16.
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CERTIFICATION

I hereby certify that on the QW Mday 4%, 2026 a copy of the above Decision and
Notice of Appellate Rights was sent by first cl6§s mail, postage prepaid and certified mail, return
receipt requested and by electronic delivery to the Taxpayer’s address on record with the Division
and by electronic delivery to Matthew Williamson, Esquire, Division of Taxation, One Capitol Hill,

Providence, R.I. 02908. /)// I&/ ‘
' ¢
0l 8 e O
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18





