
IN THE MATTER OF 

Taxpayer. 

STATE OF RHODE ISLAND 
DEPARTMENT OF REVENUE 

DIVISION OF TAXATION 
ONE CAPITOL HILL 

PROVIDENCE, RHODE ISLAND 02908 

SC 23-060; -061 
Case No. 23-T-070 
cigarette tax and OTP 

ORDER MODIFYING HEARING OFFICER'S DECISION AND RECOMMENDATION 

The Tax Administrator of the Division of Taxation (the "Division") has reviewed the 

Decision and Recommendation of the Hearing Officer ( attached herein) in this matter and modifies 

the Decision and Recommendation as provided herein. 

STANDARD FOR TAX ADMINISTRATOR'S REVIEW 

The Department of Admi~stration's Rules of Procedure for Administrative Hearings, 220-

RICR-50-10-2.17 (A) ("DOA Hearing Regulation"), 1 state, "If required by law or by the delegation 

of authority, the decision of the Hearing Officer shall be reviewed by the Director of t~1e 

Department [here, the Tax Administrator] who shall enter an order adopting, modifying or 

rejecting the decision of the Hearing Officer." 

In a two-tiered administrative process, the ultimate decision-maker's standard ofreview of 

a hearing officer's decision and recommendation is de nova tmless the hearing officer's 

recommendations are based on witness credibility, in which case the ultimate decision-maker owes 

1 The Division's regulation entitled Administrative Hearing Procedures, 280-RICR-20-00-2.6 ("Hearing 
Regulation"), states, "In the event that ... other Rules of Practice and Procedure [promulgated by another 
agency board or office] address an issue not set f01ih herein, the hearing officer shall utilize these Rules 
of Practice and Procedure." 



deference to the recommendations of the first-tier decision-maker. See Ref. Bd. of Emps. 'Ret. Sys. 

v. Corrente, 174 A.3d 1221, 1237-38 (R.I. 2017) (citing Johnston Ambulat01y Surgical Assocs., 

Ltd. v. Nolan, 755 A.2d 799, 807 (R.I. 2000); Envtl. Scientific Corp. v. Durfee, 621 A.2d 200,209 

(R.I. 1993)). 

In this matter, the Tax Administrator relies on the material facts as presented by the Hearing 

Officer and, as detailed below, submits the following analysis in modifying the Decision and 

Recommendation of the Hearing Officer. 

ORDER 

After a careful review of the Hearing Officer's Decision and Recommendation, the Tax 

Administrator modifies the Hearing Officer's Decision and Recommendation, and: 

i) adopts Sections 1.-IV.; V. A.-D., E. 1., and E. 3.; VI.; and VII.; 

ii) modifies Section V. E. 2. on pages 7-11 as discussed below; and, 

iii) modifies Section VIII., the Recommendation, to order that 

. (the "Taxpayer") license shall be suspended for thirty (30) days to 

begin on the 31st day after the execution of this decision. The remaining terms of the 

Recmmnendation as to tax, interest, and penalties are not modified. 

The Hearing Officer found that the Division properly assessed the other tobacco products 

("OTP") tax on the eleven packs of seized OTP for which the Taxpayer was unable to properly 

document with either the invoices at the Taxpayer's business or later when it provided invoices to 

the Division. She also found that the Division's assessment for interference was properly 

assessed based on the Taxpayer's pulling the invoices three times out of a plastic bag where they 

were stored during the inspection of the invoices on the business premises, causing the investigator 

to be unable to complete his inspection. 
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However, the Hearing Officer determined, based on the Taxpayer's violation history ,2 that 

the Taxpayer's cigarette dealer's license should not be revoked despite this being the Taxpayer's 

sixth offense and ordered instead that the Taxpayer serve a fourteen (14) day license suspension. 

She reasoned that the six violations were "on the minor side," that this was the Taxpayer's first 

offense in three (3) years, that only one of the Taxpayer's previous offenses in the last 

approximately ten (10) years had merited a suspension (a two (2) day suspension for the 2015 

offense), and that, since 2015, there has only been one other violation. While acknowledging that 

the Taxpayer has consistently failed to keep proper records and to pay the appropriate cigarette 

and OTP taxes, the Hearing Officer noted that the offenses were not "high volume" violations. 

The Hearing Officer's decision in this case is a deviation from the statutory standard in R.I. 

Gen. Laws§ 44-20-8 ("the suspension statute") as she acknowledges that "[t]he suspension statute 

does not contain the same kind of mitigating and aggravating factors as those found in the 

administrative penalty statute[,]" and she acknowledges that R.I. Gen. Laws § 44-20-8 "also does 

not provide a look back of two (2) years when determining first or subsequent offen[s]es." R.I. 

Gen. Laws § 44-20-35(b ), the "administrative penalty statute," specifically provides for a lookback 

period of two (2) years and further provides that"[ w ]hen determining the amount of a fine sought 

or imposed under [§ 44-20-35], evidence of mitigating factors, including history, severity, and 

intent shall be considered." As R.I. Gen. Laws § 44-30-8 does not provide specific statutmy 

authority to consider the mitigating factors of history, severity, and intent, and does not include a 

2 In a footnote, the Hearing Officer cites to Jake & Ella's Inc. v. Dep't of Bus. Regulation, NC0l-461, 2002 
R.I. Super: LEXIS 56 (R.I. Super. Ct. Apr. 22, 2002), for the proposition that the imposition of sanctions is 
not always a mechanical grid and that determinations should include consideration of a variety of factors, 
including the frequency of the violations, the real or potential danger to the public posed by the violation, 
the nature of any previous violations and sanction, and any other facts deemed relevant to fashioning an 
effective and appropriate sanction. However, this is not the statutory standard for revoking a cigarette 
dealer's license under R.I. Gen. Laws § 44-20-8, nor is it the standard for imposing penalties under R.I. 
Gen. Laws§§ 44-20-51 or44-20-51.l. 
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lookback period, the Hearing Officer's consideration of these elements in the application of the 

suspension statute is inappropriate. 

Pursuant to R.I. Gen. Laws § 44-20-8, "[t]he tax administrator may suspend or revoke any 

license under [44-20] for failure of the licensee to comply with any provision of [44-20] .... " Here, 

the Taxpayer has demonstrated conduct that requires a more severe sanction than that imposed by 

the Hearing Officer given the facts as established at the administrative hearing. The Taxpayer 

willfully violated the provisions of R.I. Gen. Laws § 44-20-1, et seq. by possessing OTP upon 

which the tax had not been paid and by obstructing the investigator's attempts to inspect the 

Taxpayer's invoices. The Taxpayer further failed to comply with recordkeeping provisions by 

storing his invoices in a plastic bag. These violations were despite multiple prior violations in 

which the Division addressed the Taxpayer's noncompliance and educated the Taxpayer as to 

compliance obligations. While the Hearing Officer is correct that each offense was for relatively 

small amounts of untaxed cigarettes and OTP, the amount of product is in-elevant where there is 

an overall pattern of noncompliance, which is evident from the Taxpayer's six violations over the 

years coupled with improper recordkeeping (i.e., storing invoices in a plastic bag) and obstructing 

the inspection. This conduct indicates a clear disregard for the law. 

Inherent in the penalty provisions ofR.I. Gen. Laws§ 44-20-1, et seq. is the intent to allow 

for suspension and revocation in matters to protect the public interest and the marketplace. In 

detennining the appropriate statutory sanction, the Taxpayer's continued willful noncompliance 

over an approximate ten (10) year period despite the Division's numerous attempts to bring him 

into compliance, illustrates the Taxpayer's lack of diligent efforts to comply with statutory 

requirements. Having over five offenses clearly evidences a taxpayer's failure to demonstrate 

corrective compliance measures and protocols. The Taxpayer's repeated willful disregard of 
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statutory mandates and failme to maintain easily accessible and orderly records, even after being 

inspected and found noncompliant over a lengthy period of time, wanants a more severe penalty 

than a two-week suspension. 

Therefore, it is hereby ORDERED that the Hearing Officer's Decision and 

Recommendation is modified. Pursuant to R.I. Gen. Laws § 44-20-1 et seq., R.I. Gen. Law § 44-

20-13 .2, and R.I. Gen. Laws § 44-20-51.1, the tax and penalty were properly assessed on the 

Taxpayer's OTP as set forth in the Division's Exhibit 13. Pursuant to R.I. Gen. Laws § 44-20-

51.1, the Taxpayer owes the assessment for interference as set forth in the Division's Exhibit 8. 

Pursuant to R.I. Gen. Laws § 44-1-7, the Taxpayer owes any accrued interest. Pursuant to R.I. 

Gen. Laws 44-20-8, the Taxpayer's license shall be suspended for thirty (30) days to begin on the 

31st day after the execution of this decision. The tax and penalty and any interest owed by the 

Taxpayer shall be due to the Division by the 31st day after the execution of this decision. 

Nlerta S. Savage 
Tax Administrator 

Date: 

. ENTERED as Administrative Order Nofl/lb1ion the ,sr day of~ 2024. 
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CERTIFICATION 

I hereby certify that on this / ~ ay of~ 2024, a copy of the above Order Modifying 
Hearing Officer's Decision and Recommendation was sent by first class mail and electronic 
delivery to the Taxpayer's address on record with the Division and by electronic delivery to 
Matthew R. Cate, Esquire, Department of Revenue, Division of Taxation, One Capitol Hill, 
Providence, R.I. 02908. 

~ 

6 



STATE OF RHODE ISLAND 

DIVISION OF TAXATION 

ADMINISTRATIVE HEARING 

FINAL DECISION AND ORDER 

#2024-25 



IN THE MATTER OF: 

Taxpayer. 

STATE OF RHODE ISLAND 
DEPARTMENT OF REVENUE 

DIVISION OF TAXATION 
ONE CAPITOLIDLL 

PROVIDENCE, RHODE ISLAND 02908 

DECISION 

SC 23-060; -061 
23-T-070 
cigarette tax and OTP 

I. INTRODUCTION 

The above-entitled matter came for hearing pursuant to an Order to Show Cause, Notice of 

Pre-Hearing Conference and Appointment of Hearing Officer ("Order to Show Cause") issued on 

November 14, 2023 to the above-captioned taxpayer ("Taxpayer") by the Division of Taxation 

("Division"). The Taxpayer holds a cigarette dealer's license ("License") pursuant to R.I. Gen. 

Laws§ 44-20-1 et seq. A hearing was held on April 11, 2024. The Division was represented by 

counsel, and the Taxpayer was prose. The parties rested on the record. 

II. JURISDICTION 

The Division has jurisdiction over this matter pursuant to R.I. Gen. Laws§ 44-1-1 et seq., 

R.I. Gen. Laws § 44-20-1 et seq., and 280-RICR-20-00-2 Administrative Hearing Procedures 

("Hearing Regulation"). 

III. ISSUE 

Whether the Taxpayer owes the cigarette and/or other tobacco products tax assessed by the 

Division, and if so, what sanctions, if any, should be imposed. 



IV. MATERIAL FACTS AND TESTIMONY 

Tax Investigator ("Investigator"), testified on behalf of the Division. He 

testified that he is part of the Special Investigations Unit ("SIU") that conducts tobacco compliance 

inspections. He testified he performed a random inspection on July 7, 2023 of the Taxpayer. He 

testified that he identified himself and first inspected the cigarettes and then the other tobacco 

products ("OTP"). He testified that tobacco invoices are required to be kept on the premises, and 

he asked to review the invoices to see if they matched the OTP. He testified that he reviewed the 

OTP's date codes to see if they matched with the invoices, and the Taxpayer had two (2) popular 

OTP flavors with multiple manufacturing dates. He testified the manufacturing date for Backwood 

Sweet was March, 2022, and it was not practical that they were being sold a year later as it is one 

of the most popular flavors. He testified the invoices were a mess and not in order. He testified 

he tried to put the invoices in order to review them, but the Taxpayer's owner's husband 

("Husband") kept taking invoices from him, so it was hard to review the invoices and put them in 

order. He testified that eventually he told the Husband that he was done and seized the products as 

he could not find matching invoices. He testified he told the Husband that he had five (5) days to 

produce invoices. He testified the Taxpayer later provided the Division with invoices, but the 

invoices did not have any of products that had been seized or were from March, 2022 and those 

products would not have been sold a year later by the distributor. He testified that since he was 

unable to conduct the inspection, the Taxpayer was issued an assessment for interference. He 

testified he prepared a compliance report for the interference and for the seized products. 

Division's Exhibits Five (5) (compliance report for interference); Six (6) (field audit report for 

interference); Nine (9) ( compliance report for OTP); and Ten (10) (seizure report for OTP); and 

11 (audit report for OTP). 
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Principal Tax Auditor, testified that he supervises the SIU and is familiar 

with the tobacco tax laws. He testified that this was the Taxpayer's sixth offence. He testified that 

the tax owed was , and penalty (a) was which was calculated using a multiple of six 

( 6) times the retail value of the products. He testified the factor of six ( 6) represented five ( 5) for 

the first offense in the last two (2) years and an additional factor of one (1) because the Taxpayer 

had no invoices. He testified that penalty (b) was because that is the greater than five (5) 

times the tax owed. He testified the Taxpayer had five (5) prior offenses with two (2) in 2013, two 

(2) in 2015, and one (1) in 2020. He testified he was not sure of the resolution of the June, 2015 

violation, but upon being shown a document, he testified that the 2015 seized tobacco products 

were destroyed as the Taxpayer did not request a hearing but he did not know if the proposed 

suspension was served, or the assessment paid. Division's Exhibits Seven (7) (notice of License 

revocation for interference); Eight (8) (interference assessment); 12 (notice of License revocation 

for OTP seizure); 13 (OTP seizure assessment); 20 (2015 audit report with 2019 letter indicating 

seized product destroyed for June, 2015 violation). 

The Husband who had a POA from the Taxpayer testified on behalf of the Taxpayer. He 

testified he did not interfere with the Investigator but was trying to help him by giving him the 

paperwork. He testified the Backwood product does not sell well because a nearby business sells 

it for cheaper, and it was part of a promotion. He testified that owning a convenience store is hard 

work since one has to stand for 16 hours and deal with difficult people and theft and equipment 

failure. On cross-examination, he testified that for the Russian Cream product (the other type of 

product that was seized), he used to have one customer who liked it but no one else does. 

On redirect, the Investigator testified that a promotion still would provide invoices, and the 

Taxpayer never provided any invoices for the Backwood product. 
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V. DISCUSSION 

A. Legislative Intent 

The Rhode Island Supreme Court has consistently held that it effectuates legislative intent 

by examining a statute in its entirety and giving words their plain and ordinary meaning. In re 

Falstaff Brewing Corp., 637 A.2d 1047 (R.I. 1994). If a statute is clear and unambiguous, "the 

Court must interpret the statute literally and must give the words of the statute their plain and 

ordinaiy meanings." Oliveira v. Lombardi, 794 A.2d 453,457 (R.I. 2002) (citation omitted). The 

Court has also established that it will not interpret legislative enactments in a manner that renders 

them nugatory or that would produce an unreasonable result. Defenders of Animals v. Dept. of 

Environmental Management, 553 A.2d 541 (R.I. 1989). In cases where a statute may contain 

ambiguous language, the Supreme Court has consistently held that the legislative intent must be 

considered. Providence Journal Co. v. Rodgers, 711 A.2d 1131 (R.I. 1998). 

B. Relevant Statutes 

R.I. Gen. Laws§ 44-20-121 imposes a tax on cigarettes sold. R.I. Gen. Laws§ 44-20-13.22 

imposes tax on "other tobacco products." Inspections of cigarette dealers are allowed by R.I. Gen. 

1 R.I. Gen. Laws § 44-20-12 provides as follows: 
Tax imposed on cigarettes sold. A tax is imposed on all cigarettes sold or held for sale in the 

state. The payment of the tax to be evidenced by stamps, which may be affixed only by licensed 
distributors to the packages containing such cigarettes. Any cigarettes on which the proper amount of 
tax provided for in this chapter has been paid, payment being evidenced by the stamp, is not subject to a 
further tax under this chapter. The tax is at the rate of two hundred twelve and one-half(212.5) mills for 
each cigarette. 

2 R.I. Gen. Laws § 44-20-13.2 provides in part as follows: 
Tax imposed on other tobacco products, smokeless tobacco, cigars, and pipe tobacco products. (a) A 

tax is imposed on all other tobacco products, smokeless tobacco, cigars, and pipe tobacco products sold, or 
held for sale in the state by any person, the payment of the tax to be accomplished according to a mechanism 
established by the administrator, division of taxation, department of revenue. The tax imposed by this section 
shall be as follows: 

(1) At the rate of eighty percent (80%) of the wholesale cost of other tobacco products, cigars, pipe 
tobacco products, and smokeless tobacco other than snuff. 

(2) Notwithstanding the eighty percent (80%) rate in subsection (a) above, in the case of cigars, the 
tax shall not exceed fifty cents ($.50) for each cigar. 

*** 
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Laws § 44-20-40.1. R.I. Gen. Laws § 44-20-51.13 provides for administrative penalties for the 

violation of the tax laws. In addition, R.I. Gen. Laws § 44-20-84 provides for the suspension or 

revocation of a cigarette dealer's license. 

C. Arguments 

The Division argued the assessment should be upheld, and the revocation of the cigarette 

dealer license should be upheld as it was the Taxpayer's sixth offense. The Taxpayer did not agree 

that it was the sixth offense and argued the store has been in business many years and has had no 

problems. 

(b) Any dealer having in his or her possession any other tobacco products with respect to the storage 
or use of which a tax is imposed by this section shall, within five (5) days after coming into possession of the 
other tobacco products in this state, file a return with the tax administrator in a form prescribed by the tax 
administrator. The return shall be accompanied by a payment of the amount of the tax shown on the form to 
be due. Records required under this section shall be preserved on the premises described in the relevant 
license in such a manner as to ensure permanency and accessibility for inspection at reasonable hours by 
authorized personnel of the administrator. 

3 R.I. Gen. Laws§ 44-20-51.1 provides as follows: 
Civil penalties. (a) Whoever omits, neglects, or refuses to comply with any duty imposed upon 

him/her by this chapter, or to do, or cause to be done, any of the things required by this chapter, or does 
anything prohibited by this chapter, shall, in addition to any other penalty provided in this chapter, be 
liable as follows: 

(1) For a first offense in a twenty-four-month (24) period, a penalty of not more than ten (10) 
times the retail value of the cigarettes and/or other tobacco products involved; and 

(2) For a second or subsequent offense in a twenty-four-month (24) period, a penalty of not 
more than twenty-five (25) times the retail value of the cigarettes and/or other tobacco products involved. 

(b) Whoever fails to pay any tax imposed by this chapter at the time prescribed by law or 
regulations, shall, in addition to any other penalty provided in this chapter, be liable for a penalty of one 
thousand dollars ($1,000) or not more than five (5) times the tax due but unpaid, whichever is greater. 

( c) When determining the amount of a penalty sought or imposed under this section, evidence 
of mitigating or aggravating factors, including history, severity, and intent, shall be considered. 

4 R.I. Gen. Laws § 44-20-8 provides in part as follows: 
Suspension or revocation of license. The tax administrator may suspend or revoke any license 

under this chapter for failure of the licensee to comply with any provision of this chapter or with any 
provision of any other law or ordinance relative to the sale or purchase of cigarettes or other tobacco 
products. The tax administrator may also suspend or revoke any license for failure of the licensee to 
comply with any provision of chapter 19 of title 44 and chapter 13 of title 6, and, for the purpose of 
determining whether the licensee is complying with any provision of chapter 13 of title 6, the tax 
administrator and his or her authorized agents are empowered, in addition to authority conferred by § 
44-20-40, to examine the books, papers, and records of any licensee. *** Any person aggrieved by the 
suspension or revocation may apply to the administrator for a hearing as provided in § 44-20-47, and 
may further appeal to the district court as provided in § 44-20-48. 
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D. Whether the Taxpayer Owes the Tax Assessments 

1. Other Tobacco Products 

The Investigator seized 11 packs of OTP (consisting of two (2) kinds of brands) for which 

the Taxpayer was unable to properly document either with the invoices at the premises or later 

when it provided invoices to the Division. The Investigator was unable to match the invoices with 

seized products. He testified that the manufacturing date for one flavor was from March, 2022, 

one (1) year before the inspection, and there were no invoices from 2022 when it was 

manufactured. He testified that it was a popular flavor so would have sold sooner than one (1) 

year, and the distributor would not have delivered a 2022 product in 2023. Also, the Investigator 

found multiple manufacturing dates which means there should have been separate invoices for 

those products. The other product did not have any invoices. The Taxpayer claimed that one flavor 

was a promotion, but it still would have had invoices. The Taxpayer also claimed the product did 

not sell well, but the testimony was that they were very popular flavors. They were manufactured 

in 2022 so it is expected that if delivered in 2022, those 11 packs would have sold before the date 

of the inspection, one (1) year later. Therefore, the Division properly assessed the OTP tax. 

2. Interference 

What the Husband thought was being helpful, the Investigator testified was interference. 

As noted in the field audit rep01i, the Husband pulled the invoices three (3) times out of a plastic 

bag which as the Investigator testified were not in order and were a mess and he was trying to put 

in order and review. The Investigator was unable to complete his inspection at the premises as the 

husband would not let him review the invoices himself. R.I. Gen. Laws § 44-20-40.1 authorizes 

the Division to conduct inspections. R.I. Gen. Laws § 44-20-51. l(a) authorizes that penalties can 

be imposed for anyone refusing to comply with a duty imposed upon him or her by the chapter. 
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R.I. Gen. Laws § 44-20-13.2 provides that records are to be kept on the premises. The Taxpayer 

had a duty to keep the invoices on it premises. The Taxpayer's interference during the inspection 

of invoices that are to be kept on the premises is a violation of R.I. Gen. Laws§ 44-20-51.l(a). 

Therefore, the assessment for interference of statutory minimum of $1,000 pursuant to R.I. Gen. 

Laws § 44-20-51.1 (b) was properly assessed. 

E. What Sanctions Should be Imposed for the OTP Seizure 

1. Penalties (a) and (b) for Other Tobacco Products 

R.I. Gen. Laws § 44-20-51.l(a) provides that for a first offense in a 24 month period, a 

penalty of not more than ten (10) times the retail value of the cigarettes and/or other tobacco 

products involved shall be imposed. R.I. Gen. Laws § 44-20-51.1 (b) provides that a penalty of not 

more than five (5) times the tax due or $1,000 whichever is greater shall be imposed. R.I. Gen. 

Laws§ 44-20-51.l(c) provides that when determining the penalty to be imposed, mitigating and 

aggravating factors such as history, severity, and intent shall be considered. 

The Division seeks monetary penalties for the seized other tobacco products pursuant to 

R.I. Gen. Laws § 44-20-51.l(a) and (b). Penalty (a) was based on the retail value of the products 

and was six (6) times the retail value, and penalty (b) was $1,000 as the greater amount as provided 

by statute. The seizure represented the Taxpayer's first offense in 24 months. For penalty (a), a 

factor of five (5) was used for the first offense with an additional factor for no records. The 

aggravating factors for a first offense and no records was supported by testimony and statute. 

2. Whether Dealer's License Should be Revoked 

R.I. Gen. Laws § 44-20-8 authorizes the suspension or revocation of cigarette dealer's 

license. R.I. Gen. Laws § 44-20-51.1 ( c) provides that when determining the administrative 

penalty to be imposed, mitigating and aggravating factors including severity, history, and intent 
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shall be considered. Thus, the statute envisions progressive discipline based on the history of 

offenses with the penalties becoming greater based on aggravating factors. Subsection ( c) provides 

that aggravating and mitigating factors are to be considered. Thus, a higher penalty would be for 

those with aggravating factors and a lower penalty for those with mitigating factors. If the severity 

is to be considered, 5 it would also follow that the higher the tax owed, the higher the penalty 

imposed. The statute does not limit the factors to be considered to only history, severity, and intent. 

Rather it states that those three (3) factors are to be included in aggravating and mitigating factors. 

The suspension statute does not contain the same kind of mitigating and aggravating factors 

as those found in the administrative penalty statute. It also does not provide a look back of two 

(2) years when determining first or subsequent offences. However, the same kind of mitigating 

and aggravating considerations of history, severity, and proportionality should be at play in 

determining a suspension or revocation. 6 

The Taxpayer's violation history is as follows: 

1) in January and February, 2013, the Taxpayer had a , cigarette assessment and 

cigarette assessment (with 30 day suspension requested) respectively that were settled 

together for and no suspension; 

5 The term "severe" in the statute is not defined and could apply not only to the amount of tax owed, but the method 
used by a taxpayer to avoid paying the statutory tax. 
6 For a good discussion of what should be considered in considering a sanction by an administrative agency, see Jake 
and Ella's Inc. v. Department of Business Regulation, 2002 WL977812 (R.I. Super.). In that case, the Court found 
there are two (2) components to an administrative decision: 1) a determination of the merits of the case; and 2) 
determination of the sanction and while the former is mainly factual, the latter not only involves ascertainment of 
factual circumstances but the application of administrative judgment and discretion. Jake and Ella's concluded that 
the facts to be considered in weighing the severity of the violation should include the frequency of the violations, the 
real or potential danger to the public posed by the violation, the nature of any previous violations and sanctions, and 
any other facts deemed relevant to fashioning an effective and appropriate sanction. In other words, the imposition of 
sanctions is not always a mechanical grid, and the determination of sanctions should include a consideration of a 
variety of factors. 
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2) in May, 2015, the Taxpayer settled for 

a two (2) day suspension of License; 

ona cigarette assessment with 

3) in June, 2015, the Taxpayer was issued an OTP assessment of with a 90 day 

suspension requested. However, the evidence was that no hearing was requested. In 2019, a letter 

was issued to the Taxpayer informing it that its seized contraband was destroyed and there was 

now an outstanding tax liability of which included tax, penalties, and interest. Division's 

Exhibit 20. The audit report (for this matter) indicated that there was a settled amount of 

for the June, 2015 violation, but also indicated that the balance remained unpaid. But the audit 

report had no record of any suspension. Division's Exhibit Six (6). There was no evidence that 

any suspension was served for the June, 2015 violation. 

4) in February, 2020, the Taxpayer was issued an assessment of 

with the suspension request being abated so no suspension of License. 

and paid 

This is the Taxpayer's sixth offense in 10½ years. The Taxpayer had two (2) violations in 

2013 that did not merit suspensions.7 Two (2) years later, the Taxpayer had two (2) violations in 

2015. For one, the Taxpayer was assessed For that assessment, there was no evidence 

that a suspension was served, but the assessment included tax owed with a penalty of 

The OTP products seized were several packages of rolling paper and a Backwood 

product. Division's Exhibit 20. For the other 2015 assessment, a two (2) day suspension was 

served. Five (5) years later the Taxpayer had another violation that resulted in a payment 

and no suspension. 

While the suspension and revocation statute does not have the look back or the aggravating 

and mitigating factors, and the undersigned certainly agrees with progressive discipline, the fact 

7 The two (2) violations in 2013 were settled together so that the Taxpayer may consider that to be one (1) violation 
when arguing that it did not have six (6) violations. 
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that this is the Taxpayer's sixth offense does not necessarily translate into revocation in these 

circumstances. If the Taxpayer had been engaged in high volume amount of contraband product 

and/or systematic circumvention of the tobacco taxing statute, those would be different facts. 

Indeed, an egregious type of violation ( e.g. systematic high volume circumvention of the tax 

statutes) could result in revocation after the first or second offense. 

In contrast, in this matter, the Division seized 11 packages of untaxed OTP. This was the 

Taxpayer's first offense in three (3) years. And none of its previous offenses in the last 10 years 

have ever merited a suspension except in 2015 when the Taxpayer served a two (2) day suspension. 

The other 2015 violation resulted in a assessment for tax violations, and if a suspension was 

served, it is unknown. If this was the Taxpayer's sixth offense in one (1) or two (2) years, the 

factual scenario would be different in terms of repeated violations in a short period of time. 

However, the six ( 6) offenses - which are on the minor side - in the past ten (10) years do not merit 

a revocation of license especially in light of progressive discipline so far. The Taxpayer served a 

two (2) day suspension in 2015. There was no evidence that the Taxpayer served a suspension for 

the other 2015 violation (a assessment), and since 2015, there has only been one (1) other 

violation. Thus, in the last eight (8) years, the Taxpayer has had one (1) violation which only 

merited a settlement. 

Nonetheless, the Taxpayer has over time consistently failed to document payment of taxes 

on products. The violations have not been high volume violations, but the violations demonstrate 

the Taxpayer has over time failed to keep proper records and failed to pay the appropriate taxes. 

Based on the foregoing, the undersigned recommends a suspension of the Respondent's 

tobacco dealer's license for two (2) weeks. The suspension shall start on the 31 st day after the 

10 



execution of this decision, and during the suspension, all tobacco products shall be removed from 

the Taxpayer's store and any attached premises, including the parking lot, if there is one. 

3. Interest 

The imposition of interest after the nonpayment of a deficiency by its due date is authorized 

by R.I. Gen. Laws§ 44-1-7.8 

VI. FINDINGS OF FACT 

1. Other Tobacco Products for which no tax was paid were seized from the Taxpayer 

on July 7, 2023. 

2. The Taxpayer interfered with the Investigator's inspection on July 7, 2023 

3. An Order to Show Cause was issued on November 14, 2023. 

4. A hearing was held on April 11, 2024 with the parties resting on the record. 

5. The facts contained in Section IV and V are reincorporated by reference herein. 

VII. CONCLUSIONS OF LAW 

Based on the testimony and facts presented: 

1. The Division has jurisdiction over this matter pursuant to R.I. Gen. Laws § 44-1-1 et 

seq., R.I. Gen. Laws§ 44-20-1 et seq., and the Hearing Regulation. 

2. The Taxpayer owes the assessed other tobacco products tax and penalties and any 

accrued interest. 

3. The Taxpayer owes the assessment for the interference violation. 

8 R.I. Gen. Laws § 44-1-7 provides in part as follows: 
Interest on delinquent payments. (a) Whenever the full amount of any state tax or any portion 

or deficiency, as finally determined by the tax administrator, has not been paid on the date when it is due 
and payable, whether the time has been extended or not, there shall be added as part of the tax or portion 
or deficiency interest at the rate as determined in accordance with subsection (b) of this section, 
notwithstanding any general or specific statute to the contrmy. 
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VIIl. RECOMMENDATION 

Based on the above analysis, the Hearing Officer recommends as follows: 

Pursuant to R.I. Gen. Laws§ 44-20-1 et seq., R.I. Gen. Laws§ 44-20-13.2, and R.I. Gen. 

Laws§ 44-20-51.1, the tax and penalty was properly assessed on the Taxpayer's OTP as set forth 

in Division's Exhibit 13. 

R.I. Gen. Laws § 44-20-51.1, the Taxpayer owes the assessment for interference as set 

forth in Division's Exhibit Eight (8). 

Pursuant to R.I. Gen. Laws § 44-1-7, the Taxpayer owes any accrned interest. 

Pursuant to R.I. Gen. Laws § 44-20-8, the License shall be suspended for two (2) weeks 

days to begin on the 31 st day after the execution of this decision. 

The tax and penalty and any interest owed by the Taxpayer shall be due to the Division by 

the 31 st day after the execution of this decision. 

~~u/4::.,i:.-e - ~ 
~ ( 

Hearing Officer 

ORDER 

I have read the Hearing Officer's Decision and Recommendation in this matter, and I hereby 
take the following action with regard to the Decision and Recommendation: 

Dated: /{ /t 1~t.j 
- --+, ------

ADOPT 
--REJECT ~ck/ 

V MODIFY -~ 

Neena S. Savage 
Tax Administrator 
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NOTICE OF APPELLATE RIGHTS 

THIS DECISION CONSTITUTES A FINAL ORDER OF THE DIVISION. THIS 
ORDER MAY BE APPEALED· TO THE SIXTH ·O1v1s1ON DISTRICT COURT 
PURSUANT TO THE FOLLOWING WHICH STATES AS FOLLOWS: 

R.I. Gen. Laws § 44-20-48 Appeal to district court. 
Any person aggrieved by any decision of the tax administrator under the 

provisions of this chapter may appeal the decision within thirty (30) days thereafter to 
the sixth (6th) division of the district court. The appellant shall at the time of taking an 
appeal file with the court a bond of recognizance to the state, with surety to prosecute 
the appeal to effect and to comply with the orders and decrees of the court in the 
premises. These appeals are preferred cases, to be heard, unless cause appears to the 
contrary, in priority to other cases. The court may grant relief as may be equitable. If 
the court determines that the appeal was taken without probable cause, the court may 
tax double or triple costs, as the case demands; and, upon all those appeals, which may 
be denied, costs may be taxed against the appellant at the discretion of the court. In no 
case sh~1.ll costs be taxed against the state, its officers, or agents. A party aggrieved by 
a final order of the court may seek review of the order in the supreme court by writ of 
certiorari in accordance with the procedures contained in§ 42-35-16. 

CERTIFICATION 

I hereby certify that on the / Sr' day /ihd,, 2024 a copy of the above Decision and Notice of 
Appellate Rights was sent by first class mail, postage prepaid and certified mail, retum receipt 
requested and by electronic delivery to the Taxpayer's address on record with the Division and by 
electronic delivery to John Beretta, Esquire, Department of Revenue, Division of Taxation, One 
Capitol Hill, Providence, R102908. ~ 
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